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QUESTIONS PRESENTED 


1. Has defendant corporation by its deceptive answers to plain- 
tiff's written interrogatories estopped itself or waived its right to deny 
it is the proper defendant in this case? : 

2. Where attorneys as a result of representing multiple interests 
are able to file deceptive answers to plaintiff's interrogatories and 
mislead plaintiff into holding the: wrong corporation as defendant until 
the right corporation is safely shielded by the Statute of Limitations, is 
the wrong corporation estopped or thas it waived its right to deny it is 


the right corporation? | 
| 


3. Where attorneys serve as both counsel and director” or 
officers of two corporations, can the knowledge gained thereby be used 
to defeat the claim of plaintiff where the knowledge is used to make it 
appear by deceptive answers to plaintiff's written interrogatoties that 
plaintiff sued the right corporate defendant and such deception prevents 
plaintiff's discovery of the fact that he sued the wrong corporate 
defendant until the right corporate defendant is protected by the Statute 


of Limitations? 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
| 


This is an appeal by the Plaintiff below from judgments of the 
United States District Court for the District of Columbia which granted 
summary judgment to the defendant and refused plaintiff a rehearing : 
thereon. The judgments were entered on November 13, 1962, and No- 
vember 27, 1962 respectively. This suit involves a claim by the plain- 
tiff against defendant for personal injuries suffered when a car he was 
driving was hit by a bus which the defendant has by its conduct estopped 
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itself from denying it operated and has waived its right to deny it oper- 
ated said bus at the time of the collision. Jurisdiction of the Court be- 
low was based on Title 11, Section 306 of the District of Columbia Code, 
1951 Edition and the jurisdiction of this Court is conferred pursuant to 
Title 28, § 1291 of the United States Code (JA 3, 93). 


STATEMENT OF THE CASE 


Plaintiff suffered personal injuries when a car which he was driv- 
ing, but did not own, was struck by a Trailways bus. Plaintiff was in- 
jured on July 9, 1957 asa result of the aforementioned collision. On 
November 10, 1959 Plaintiff filed a complaint (JA 3) against Trailways 
of New England, Inc. claiming damages for personal injuries in the 
amount of $100,000.00 as a result of the July 9, 1957 occurrence. 
Named also as a defendant was Henry M. Warwick, the driver of the 
bus at the time of the collision. Both defendants were served on Nov. 12, 
1959 by leaving copies of the summons and complaint with W. D. 
Basinger, 1200 Eye Street, N.W., Washington, D.C., at which address 
the Trailways Bus Terminal is located (JA 4). 


On December 2, 1959, Roberts & McInnis, by Maxwell A. Howell, 
entered their appearance for both defendants by filing an answer (JA 5) 
for Trailways of New England, Inc. and a Motion to Dismiss (JA 6) as 
to Defendant, Henry M. Warwick for insufficiency of service of process. 


On December 17, 1959 an order quashing service (JA 9) was en- 
tered as to defendant Henry M. Warwick and also Plaintiff was ordered 
to post security for costs (JA 1). 


On April 6, 1960 Plaintiff filed written interrogatories to be an- 
swered by Trailways of New England, Inc. and served the same upon its 
attorney, Maxwell A. Howell (JA 9). On July 11, 1960 the defendant by 


its attorney filed answers to plaintiffs interrogatories (JA 12). These - 


interrogatories were sworn to by Samuel G. Athey, Supervisor of Safety 
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and Training for the defendant Trailways of New England, Inc. The an- 
swers to the interrogatories filed by the defendant corporation were 
served upon the attorney for plaintiff who took due note thereof and gov- 


erned himself accordingly. | 
On December 20, 1960 a Notation of Dismissal under Local Rule 
13 was entered (JA 2). Plaintiff's Motion to reinstate was granted over 
vigorous opposition by the defendant corporation (JA 14). Thereafter, 
in due course a lengthy pre-trial was held, plaintiff's deposition was 
taken, further medical examinations were authorized and a settlement 
conference was set before Judge Pine for October 5, 1962. After notice 
of, but before the settlement conference, the corporate defendant filed 
its motion for summary judgment (JA 18), revealing under oath for the 
first time in this case that Safeway Trails, Inc. operated the bus that 
struck defendant and not Trailways of New England, Inc., the defendant 


named herein. | 


In answer to defendant corporation's Motion for Summary Judg- 
ment, plaintiff filed an opposition and included therein Motions to add 
Safeway Trails, Inc. as a Party Defendant and to Extend Time Within 
Which to File Points and Authorities, Et Cetera (JA 39). The|Motion 
for Summary Judgment was granted on November 13, 1962 (JA 60) and 
a rehearing denied thereon on November 27, 1962 (JA 93). Notice of 
Appeal from granting of the Motion for Summary Judgment and denial 
of a rehearing thereon was filed on December 6, 1962 (JA 93). 


STATEMENT OF POINTS | 
1. Defendant Corporation by its deceptive answers to plaintiff's 
written interrogatories estopped itself or waived its right to thereafter 


deny it is the proper defendant in this case. | 


2. Where attorneys as a result of representing multiple interests 
were able to file deceptive answers to plaintiff's interrogatories and 
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mislead plaintiff into holding the wrong corporation as defendant until 
the right corporation was safely shielded behind the Statute of Limita- 
tions, the wrong corporation is estopped and has waived its right to 


deny it is the right corporation. 


3. Where attorneys serve as both counsel and directors or offi- 
cers of two corporations, the knowledge gained thereby cannot be used 
to defeat the claim of plaintiff, where such knowledge is used to make 
it appear by deceptive answers to plaintiff's written interrogatories 
that plaintiff sued the right corporate defendant and such deception pre- 
vents plaintiff's discovery of the fact that he sued the wrong corporate 
defendant until the right corporate defendant is protected by the Statute 
of Limitations. 


SUMMARY OF ARGUMENT 


Defendant corporation and its attorneys by deceptive answers to 
plaintiff's written interrogatories prevented plaintiff from discovering 
he had sued the wrong corporation until the Statute of Limitations pro- 


tected the right corporation from liability. The attorneys were able to 


obtain the knowledge required to perpetrate this deception because they 
were directors, officers and counsel for both corporations as well as 
the individual defendant employed by one of the corporations who was 
dropped as a defendant in the early stages of these proceedings. This 
conduct by the defendant corporation and its counsel created a waiver 
or estoppel which prevents the defendant corporation from now denying 


that it is the proper defendant in this case. 


ARGUMENT 


Counsel for defendant has at each opportunity during hearings 
in this proceeding remarked that plaintiff with the facts and law against 
him has left only an attack on his adversary (JA 56-57). Plaintiff has 
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not in the past and does not now attack anything more or less'than the 
method of defense as reflected by the pleadings and the record on file 
in this case and the companion case referred to by attorney for defend- 
ant (JA 50). The method about which plaintiff complains is apparent in 
the initial pleadings filed by the defendant's attorneys, answers to 
plaintiff's written interrogatories filed by the defendant corporation 
and remarks of counsel contained in the official transcript of jproceed- 
ings on Defendant's Motion for Summary Judgment. Plaintiff to support 
his contention relies on the record. | 


Plaintiff was injured July 9, 1957 when a car he was driving was 


struck by a Trailways bus. This collision took place at the intersection 
of New York Avenue, N.E. and Bladensburg Road, N.E., in the District 
of Columbia. Plaintiff thereafter through his attorney sued Trailways 
of New England, Inc., 1200 Eye Street, N.W., Washington, D.C. and 
Henry M. Warwick, 6806 Goodwin Street, Landover, Maryland. The 
Complaint was filed November 10, 1959. Service of process was made 
on both defendants at 1200 Eye Street, N.W., Washington, D.Ci, which 
is the Trailways Bus Terminal. Service was made by leaving copies of 
the Summons and Complaint with W. D. Basinger (JA 4). On Decem- 
ber 2, 1959 Roberts & McInnis, through Maxwell A. Howell, appeared of 
record as counsel for the defendant Trailways of New England, Inc. and 
the bus driver Henry M. Warwick. An answer was filed by Mr. Howell 
for Trailways of New England, Inc. on December 2, 1959 (JA 5). The 
same day Mr. Howell filed a Motion to Dismiss as to Defendant Henry 
M. Warwick for insufficiency of service of process (JA 6). At this time 
Mr. Howell in order to support the Motion to Dismiss obtained an affi- 
davit signed by the individual defendant Henry M. Warwick (JA 7). At 
this time Mr. Howell knew that the bus which injured the plaintiff was 
operated by Safeway Trails, Inc. and that the defendant Henry/M. War- 
wick was employed by Safeway Trails, Inc. and not Trailways! of New 
England, Inc. unless of course Henry M. Warwick did not know by whom 
or what he was employed. 
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The first evidence of record that the defendant corporation in- 
tended to conceal the identity of the corporation that should have been 
sued by plaintiff is the fact that an answer was filed denying the alle- 
gations of the complaint and setting up the defenses of plaintiff's own 
negligence, contributory negligence or assumption of risk. How fair 
and simple it would have been for defendant corporation to file a mo- 
tion to dismiss with a short affidavit stating it did not own, operate or 
control the bus in question. A consent order to dismiss would have 
been forthcoming and plaintiff would have amended its complaint and 
Safeway Trails, Inc. would have been named as party defendant herein. 
Unfortunately for, and unknown to plaintiff, the defendant corporation 
had strong ties binding it to Safeway Trails, Inc., a stockholder in 
Trailways of New England, Inc. and the firm of attorneys representing 
it. Henry M. Warwick had prepared for his signature an affidavit care- 
fully avoiding any reference to his employer Safeway Trails, Inc. Had 
defendant corporation been content to rest here the court might find the 
deception so slight that plaintiff was at fault in not using due diligence 
by probing further to confirm the true identity of the employer of Henry 
M. Warwick and the proper corporate defendant. Defendant did not 
rest with his initial pleas but engaged in further deception of such an 
obvious and flagrant nature that it created an estoppel or waiver which 


denies the corporation the right to judicial help at this time and makes 


it mandatory that it face a trial on the merits and pay such damages as 
the plaintiff may prove he is entitled to receive as a result of his in- 
juries. 

This is not a game of cat and mouse where these corporations 
and their attorneys by clever deceptive pleadings can deprive a plain- 
tiff of his right to recover for serious personal injuries. A recital of 
this deception is such as to disturb the tranquility of any tribunal. 

Such deception, condoned by the courts can but tarnish the image of our 
profession in the public eye. It will fan the flames of criticism by those 


always ready to leap at any shred of evidence to confirm its suspicion 
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that the professional conduct of the bench and the bar is not above re- 
| 


proach. 


i 
Let's turn now to the record and study this deception from its 
start to its finish. Then let this Court determine whether plaintiff has 


been unfair to defendant corporation and its attorneys by characteriz- 


ing their conduct as deceptive. Plaintiff filed written interrogatories 
directed to the defendant corporation on April 6, 1960 (JA 9). _ Answers 
were filed by the defendant, Trailways of New England, Inc. on July 11, 
1960 (JA 12). Plaintiff was generous in allowing defendant lots of time 
to answer and of course expected to receive direct, fair and candid an- 
swers. Plaintiff's written interrogatories and defendant's answers 
thereto when carefully read and analyzed show clearly an intent to de- 
ceive on the part of defendant and its attorneys. 


Plaintiff submits that except possibly for questions 1 and 2, the 
answers are deceptive. The answers were known to be deceptive by 
the defendant corporation and its attorneys at the time they were made 
and were deliberately formulated to deceive plaintiff into the erroneous 
belief that Trailways of New England, Inc., and not Safeway Trails, Inc. 
its stockholder and friend, was the proper defendant in this case. 


Plaintiff states, without fear of contradiction, except from defend- 
ant's attorneys, this is a fact because the sworn answers of Samuel G. 
Athey, Supervisor of Safety and Training of the defendant corporation 
undertook to answer for Trailways of New England, Inc. questions di- 
rected only to the proper defendant and not a strange corporation having 


no knowledge, interest or liability whatever in this matter asthe named 
defendant pretends to be. For instance, the truthful answer to plaintiff's 
question #3 was "No." Defendant slyly answers: "No. This was a 
leased bus" (JA 12). (Emphasis supplied). Plaintiff's question #4 is 
avoided by reference to the answer to #3 (JA 12). The truthful answer 
to #4 should have been "defendant does not own, operate, lease or have 
anything to do with the bus and does not have the information sought by 
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the interrogatory." Why was a truthful answer not given? A truthful 
answer was not given simply because plaintiff would then have been 
alerted to the need for further discovery and at this time the Statute of 
Limitations had not run in favor of the potential corporate defendant 
hidden in the wings and protected by the attorneys for the corporate de- 
fendant sued by the plaintiff. Question #5 again should have been truth- 
fully and unequivocally answered but defendant extends its deception by 
its answers to look as though it was the operator of the bus in question 
under a lease agreement (JA 12). Starting with #6 and continuing 
through #15 (JA 12-13) each question contained the phrase "defendant's ve- 
hicle" which in the common usage of the English language means the 
vehicle of the defendant or vehicle owned or operated or controlled by 
defendant. It doesn't mean, and defendant knew when it answered these 
questions under oath that it did not mean, some vehicle owned and oper- 
ated by some corporation other than Trailways of New England, Inc. 

A study of the detailed answers to questions #6 to 15 (JA 12-13) all in 
answers to questions concerning "defendant's vehicle" clearly show 

the method used by defendant corporation to protect and shield its 
counterpart from liability at the expense of the plaintiff. This conduct 
created as a matter of law a legal estoppel ignored by the court below 
which created grave error when it sanctioned such deceptive conduct 
by granting defendant's motion for a rehearing and denying plaintiff a 
rehearing thereon. Estoppel in such cases as this are necessary to 
eliminate profit by deception in litigation and has often been used judi- 
cially to prevent sharp, deceptive and fraudulent twisting of facts. 


It is perhaps here proper to indicate that at no time has Mr. 
Howell evidenced a belief that the method employed by defendant in 
this case is wrong. In fact subsequent to the answering of the inter- 
rogatories and after the Statute of Limitations he has at every oppor- 
tunity represented to the Court that he has many times told Plaintiff 


he had sued the wrong corporation (JA 57-58, 91), carefully neglecting 
to say this sudden burst of honesty dates only from the date the Statute 
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of Limitations protected his client, Safeway Trails, Inc. Not a shred 
of evidence exists in the record that Mr. Howell made this revelation 
until after the Statute of Limitations protected Safeway Trails, Inc. 
from liability to plaintiff for his personal injuries. If such record evi- 
dence exists the defendant will of course present it to this court now. 
Why, if defendant had imparted this information to plaintiff, was it nec- 
essary to answer the plaintiff's interrogatories in sucha deceptive 
manner ? Defendant is unable to produce a good reason for the manner 
in which it answered plaintiff interrogatories other than its desire to 
deceive the plaintiff long enough to enable Safeway Trails, In¢. to plead 
the Statute of Limitations as a bar to plaintiff's claim. It is the only 
plausible reason and Mr. Howell's late exhibition of candor cannot be 
impressive when tested in the light of the official record of these pro- 
ceedings. What Mr. Howell did and does speaks so loudly we) can no 
longer hear what he says. His candor is too little and too late. This 
candor fails to satisfy when tested by the most recent representations 
made to the Court by Mr. Howell as they appear in the Transcript of 
Proceedings on the hearing for Summary Judgment on October 26, 1962. 
Set out below are remarks made by Mr. Howell at the hearing which he 
knew or should have known to be in conflict with the record and the 


truth at the time he made them: 


1. Referring to Trailways of New England, Mr. Howell says: 


"It is a New England Bus corporation, Your Honor, and 
does not operate in Washington in any way, shape or 
manner" (JA 48). 


The Court: | 


| 
"This is Trailways of New England, Incorporated 2 (JA 48). 
Mr. Howell: | 
"Yes, Your Honor" (JA 48). 


This is shown to be other than the truth by Mr. Howell, two pages 
further in the transcript wherein appears the following: 
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Mr. Howell: 


"Trailways of New England, Inc., Your Honor, is present 
in the District of Columbia for the purpose of internal ad- 
ministrative affairs.” (JA 49 


Compare this with the statement to the Court that Trailways of 
New England, Inc. "does not operate in Washington in any way, shape, 
or manner." Perhaps Mr. Howell does not realize or intend to do this 
but the record reflects representations expedient at the time reck- 
lessly made and then changed without regard to the facts. 


2. Another example (JA 56): 
The Court: 


"You cited an action of Judge Beard of the Municipal Court 
as granting your Motion for Summary Judgment as the basis 
for this Court taking the same type action?” 


Mr. Howell: 

"Oh, no, Your Honor, I did not mean that.” 
The Court: 

"My notes indicate that.” (JA 56) 


3. Again (JA 57): 
Mr. Howell: 
'tyour Honor, all I have in opposition to my motion is one 
page, not verified, not raising any of these issues which are 
now raised.” (JA 57) 
The court will note that the opposition referred to was part of a 
5 page document which fully apprised defendant and Mr. Howell of 
Plaintiff's contentions (JA 39). This was served on Mr. Howell and ob- 
viously again he was not accurate, to put it charitably, in his repre- 


sentations to the Court. 


4. Another example, perhaps the best (JA 58): 
Mr. Howell: 


"They had no record of this accident and the answers were 
prepared based on a police accident report which was avail- 
able here through the Metropolitan Police.” (JA 58) 


it 


A glance at the police report (JA 89) will show that genius though 
Mr. Howell may be, the answers to the interrogatories could not have 
been supplied therefrom. Even if they could, defendant corporation was 
under no obligation to obtain this information for the plaintiffs. Its obli- 
gation as well as that of its counsel was simply to state that it was not 


the proper corporate defendant. 
| 
5. Finally, the court is led into error by the following: | 


The Court: 


"As I understand it, there is no contention on the part of 
the plaintiff that the corporation which he sued operates 
in the District of Columbia." (JA 58). 
Mr. Howell: 


"That's right, Your Honor, I am unable to supply the ffi 
davit of William A. Roberts. I didn't know his name 
would be presented. He doesn't know about the existence 
of this case." (JA 58). ! 

Mr. Howell was certainly forewarned by paragraph 3, age 2 of 
the opposition to Motion for Summary Judgment (JA 40-42). William 
A. Roberts, a senior partner in the law firm of Roberts & McInnis, a 
director or officer of both corporations involved, must certainly be 
charged with knowledge of "the existence of this case." and that the 


corporation was doing business in the District of Columbia (JA 57). 


It is clear from the above record in this case that defendant has 
created an estoppel as a matter of law. If the plaintiff's right to claim 
an estoppel should be considered a matter of fact rather than law this 
fact should be presented to the jury for its determination. Plaintiff 
clearly states his position at the hearing on defendant's Motion for 
Summary Judgment: | 


"The question of fact is: Is Trailways of New England, 
Inc. at this position estopped from claiming they are 
not the operators!' (JA 53-54). 


| 
| 


There follows (JA 54-56) Plaintiff's contentions as to the fact of 
estoppel as well as the fact Trailways of New England, Inc. has been 
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engaged in business in the District of Columbia since January 1, 1957. 
The latter fact was completely overlooked by the Judge below who in 
rendering his opinion erroneously remarked that: 
The Court: 

"There is not a question of fact here, as the Court views 

it. It is conceded the defendant is not doing business in 

the District of Columbia” (JA 19). 

This error on the part of the court below is clear from the rec- 

ord and what part it played in leading the Court to grant the Motion for 


Summary Judgment is impossible to ascertain. 


In order to further support, from official records, the truth of 
that which defendant blithely claims to be not true (JA 57) as well as 
to show representations made by Mr. Howell which are diametrically 
conflicting with one another we can see that on page 19 of the official 
transcript (JA 58) Mr. Howell told us that William A. Roberts did not 
know of the existence of this case. Let's compare that with the most 
recent representation of Mr. Howell on page 2 of his Opposition for 
Motion for Rehearing (JA 91) where after reference to the exhibits at- 
tached to Plaintiff's Motion for a Rehearing of Motion for Summary 
Judgment which clearly identify the link between the law firm of 
Roberts & McInnis and Trailways of New England, Inc. and Safeway 
Trails, Inc. (JA 91) Mr. Howell now tells us: 


"How these exhibits aid plairtiff in his motion for rehearing like- 


wise is not clear. But the two members of the law firm which repre- 


sents defendant in this cause are on the boards of directors of several 


corporations in addition to those referred to by plaintiff. This fact 
does not merge these corporatiors or make of them one entity for pur- 


poses of suit-" (JA 91) (Emphasis supplied). 


It is clear from official records as shown by Exhibit A that on 
February §, 1960 an application for Certificate of Authority of Trail- 
ways of New England was filed with the Office of Superintendent of 


Corporations for the District of Columbia. This application states in 
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answer to Question "#4, Date commenced, or will commence business 


in the District: January 1, 1957" (JA 64). On the application among 
the officers and directors we find Charles B. McInnis, Ist Vice-Pres. 
& Asst. Clerk, 1012 14th Street, N.W., Washington 5, D.C., William A. 
Roberts, 3rd Vice-Pres., 1012 14th Street, N.W., Washington 5, D.C., 
Roger H. Muzzall, Asst. Treas., 1012 14th Street, N.W., Washington 5, 
D.C. All three are with the law firm of Roberts & McInnis which is 
located at 1012 14th Street, N.W., Washington 5, D.C. All three are 
partners in the law firm according to its letterhead used in corre- 
spondence with plaintiff's attorney. The application for certificate of 
authority was signed by William A. Roberts and sworn to in the Dis- 
trict of Columbia before Notary John R. Vycital on January 26, 1960 
(JA 65-66). The Notarial Certificate reads as follows: 

TRAILWAYS OF NEW ENGLAND, INC. 

(Corporate Name) 


/s/ WILLIAM A. ROBERTS 
(Signature of 3rd Vice Pres.) 


Attest: 


/s/ CHAS. B. MCINNIS 
Assistant Clerk 


DISTRICT OF COLUMBIA, ss: 
| 


I, John R. Vycital, a notary public, do hereby certify that on the 26th day 
of January, A.D., 1960, personally appeared before me William A. Roberts, (3rd 
Vice President), who, being by me first duly sworn, declared that he is the 3rd 
Vice President of Trailways of New England, Inc. that he signed the foregoing 
document as 3rd Vice President of the corporation, and that the statements 
therein contained are true. 

/s/ John R. Vycital 
Notarial Seal of (Notary Public) 
(SEAL) My Commission Expires Apri 14, 1961 
John R. Vycital 


Notary Public 
District of Columbia 


14 


Notwithstanding the official record, we have Mr. Howell inaccu- 


rately represent to the Court as follows: 


Mr. Howell: 


"He sued a New England bus company that does not 
operate in the District of Columbia.” (JA 47-48), 


and further: 


"he is claiming we were doing business since 
January 1, and my mind is clear at that 


time Trailways of New England was in bankruptcy. . ." 
(JA 57) 

Plaintiff suggests that either senior partner or associate is mis- 
taken. Plaintiff elects to accept the sworn statement of the senior part- 
ner as the truth, and the associate's remark as further evidence of ex- 
pedient representations recklessly made by Mr. Howell in order to pre- 
vail in this proceeding. It is hard to believe that a bankrupt would pay 
the charges and penalties assessed by the Superintendent of Corpora- 


tions against Trailways of New England, Inc. for the years 1957, 1958, 


and 1959 during which according to Mr. Roberts’ application the corpo- 
ration engaged in business in the District of Columbia without a Certifi- 
cate of Authority (JA 67). 


An application for Certificate of Authority of Safeway Trails, Inc. 
was filed June 6, 1955 with the Office of Superintendent of Corporations 
for the District of Columbia (JA 71-78). Among the officers and direc- 
tors are listed Charles B. McInnis, Continental Building, Washington, 
D.C., Vice Pres. & Director; William A. Roberts, Continental Bldg., 
Washington, D.C., Director; Francis J. Ortman, Continental Bldg., 
Washington, D.C., Director. These three at the time of filing the appli- 
cation were members of the firm of Roberts & McInnis. The applica- 
tion was signed and sworn to by Charles B. McInnis, a partner in the 
law firm of Roberts & McInnis. 


The annual report of Safeway Trails, Inc. for the year 1957 filed 
with the Superintendent of Corporations on March 1, 1957 and signed 


and sworn to by H. B. Chambers, 820 T Street, N.E., Washington, D.C., 
Assistant Treasurer (JA 83) lists among the officers and Directors 

the following: Charles B. McInnis, Continental Bldg., Washington, D.C, 
Vice-President and Director; William A. Roberts, Continental Bldg., 
Washington, D.C., Director; Edward G. Villalon, Continental Bldg., 
Washington, D.C., Director. All of these last named were at the time 
members of the law firm of Roberts & McInnis. The Assistant Treas- 
urer, H. B. Chambers, who signed this report for Safeway Trails, Inc. 
is also listed in Annual Report of Trailways of New England, Inc. for 
the year 1960 as Treasurer of that corporation and gives his address 
in the report as being at 1200 Eye Street, N.W. , Washington 5, D. C:, 
which is the Trailways bus terminal. It is also significant that the 
registered agent for Safeway Trails, Inc. named in the 1960 Annual Re- 
port is Marvin Walsh and the registered office is 400 Trailways Build- 
ing, 1200 Eye Street, N.W., Washington 5, D.C. (JA 85). The 1960 An- 
nual Report of Trailways of New England, Inc. also lists the same 
Marvin E. Walsh as its registered agent and 400 Trailways Building, 
1200 Eye Street, N.W. as its registered office (JA 69). This same 
Marvin Walsh is listed as a Director and Executive Vice President of 
Safeway Trails, Inc. in its 1960 Annual Report (JA 88), and as presi- 
dent of Trailways of New England, Inc. in its Annual Report (JA 69). 
The 1960 Annual Report of Safeway Trails, Inc. lists Charles B. McInnis 
as President and Director; William A. Roberts as 3rd Vice President 
and Roger H. Muzzall, a member of the firm of Roberts & McInnis, as 
Assistant Secretary (JA 88). The 1960 Annual Report of Trailways of 


New England carries these same men, Charles B. McInnis, as Director, 
and 1st Vice-Pres., and Assistant Clerk, William A. Roberts, 3rd Vice- 
Pres. and Roger H. Muzzall, Asst. Treas. (JA 69). It is from the rec- 

ord at this point not at all clear whether the above named attorneys are 


engaged in the practice of law or the transportation business. | | From 
the record in this case they appear to have acted more like business- 
men than lawyers. The President of the United States ina recent 
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remark during the dispute over the rise of steel prices was reported 
to have said "My father always told me that all businessmen are 


S.0.B.s." This I trust will never be said of our profession. 


The deception practiced on plaintiff is further emphasized by Mr. 
Howell's representation to the Court below that he prepared the decep- 
tive answers to plaintiff's interrogatories from the police accident re- 
port (JA 58). Mr. Howell also represented to the Court below that 
William A. Roberts "doesn't know about the existence of this case" 

(JA 58). It may be that Mr. Roberts is so engrossed with his trans- 
portation corporation work that the plaintiff's claim is insignificant and 
not worthy of his attention or consideration. His partner, Charles B. 
McInnis, did have knowledge of the case in Municipal Court which by 
its very nature had to include knowledge of the instant case. It may be 
that a lack of communication exists between partners except on their 
transportation corporations interests. The partners, associates and 
even the secretary of the law firm of Taylor & Waldron know of the 
"existence of this case" and consider it an important undertaking de- 
serving of all necessary efforts and attention required to protect the 
plaintiff's interest. To support the incontrovertible fact that William 
A. Roberts knew of the existence of this case and that Mr. Howell did 


not prepare the answers to the interrogatories from the police report 


as he represented on the record to the Court below (JA 19) it is only 


necessary to turn to the answers to interrogatories signed and sworn 

to by Charles B. McInnis which were filed by Trailways of New England, 
Inc. in the companion suit in the Municipal Court which Mr. Howell re- 
fers to in his argument on his Motion for Summary Judgment in the in- 
stant case (JA 50). 


Plaintiff therein had sued Trailways of New England, Inc. and pro- 
pounded to it the same interrogatories propounded to the defendant here- 
in, but in the Municipal Court Case Civil Action M 35855-59, AAAA 
Caterers, Inc. vs. Trailways of New England, Inc. plaintiff followed the 
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original interrogatories with thirteen additional questions to the corpo- 
rate defendant. Objections were filed to all except three of the thirteen 


questions. A hearing was held and the Court forced answers to ques- 


tions 2, 5 and 7 which were answered along with 4, 9 and 10 to which no 
objection had been made by defendant. The answers bring to light of 
record for the first time that the corporate defendant named hérein is 
not the operator of the bus. It can be noted from the date these an- 
swers were sworn to by Charles B. McInnis, March, 1961, that the 
Statute of Limitations had now run in favor of the right corporation and 
against the plaintiff who was injured on July 9, 1957. 


The plaintiff's interrogatories and answers filed on behalf of 
Trailways of New England, Inc. by Charles B. McInnis and Mr, Howell 
are: | 

Question #2: In answer to prior interrogatories propounded by 
the plaintiff, defendant Trailways of New England, Inc. states: “this 
was a leased bus; Please name the owner of the bus, the lessor, the 
lessee, the operator and the relationship, if any between all or any of 


them ?" 


Answer: "To interrogatory 2, defendant says that the bus was 
owned by Tennessee Coach Company and operated by Safeway Trails, 
Inc. and the relationship between them is understood to have been that 
of lessor - lessee of a motor bus" (Emphasis supplied) 


Question #4: "From what person, firm, association, or corpora- 
tion, did defendant, Trailways of New England, Inc., obtain the informa- 


tion required to answer the prior interrogatories propounded by plain- 
tiff?" | 


Answer: "To interrogatory 4, defendant says the information was 
obtained from John Roane, Inc. and Safeway Trails, Inc." (Still ringing 
in our ears is Mr. Howell's representation to the Court below that the 
answers were prepared from the police report (JA 58). Here under 

| 
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oath, a senior partner in Mr. Howell's law firm and Vice President 
and Assistant Clerk of Trailways of New England, Inc., says what ap- 


pears from the record to be more in line with the truth.) 


Question #5: ‘What relationship is there between the person, 
firm, association or corporation, which furnished the information nec- 
essary to answer the prior interrogatories propounded by the plaintiff 
and (sic) the defendant, Trailways of New England, Inc." 


Answer: "To interrogatory 5, defendant says that it is not cer- 
tain what is intended by the term ' relationship,’ but that it doesn't know 
of any ‘relationship’ existing between John Roane, Inc.; and that Safe- 

Trails, Inc. is a stockholder of defendant. (Emphasis supplied) 


way Trails, Inc. is a stockhoiceree—ees=s =m 

Question #7: "Please name the directors and officers of any 
corporations that furnished information required by answering the prior 
interrogatories propounded by the plaintiff ?"' (Remember these are 
the same interrogatories Mr. Howell says were answered from the 


police report.) 


Answer: "To interrogatory 7, defendant says John Roane, Inc. is 
understood to be a domestic corporation and the names of its officers 
and directors are not on file with the office of the Superintendent of 
Corporations; the directors of Safeway Trails, Inc. are James L. Jes- 
sup, Claude A. Jessup, Marvin E. Walsh, William A. Roberts Charles 


nee ee 


B. McInnis, Roger H. Muzzall; its officers are Charles B. McInnis, 
President, Marvin E. Walsh, Executive Vice President, Secretary, Gen- 


eral Manager; James L. Jessup, Second Vice President, Treasurer; 
William A. Roberts, Third Vice President; Roger H. Muzzall, Assistant 
Secretary, Henry B. Chambers, Assistant Treasurer. (Those under- 
lined at the time were also members of the law firm of Roberts & Mc- 
Innis.) 


Question #9: "Please give the name of the corporation which em- 


ployed the driver of the bus which is the subject matter of this suit.” 
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Answer: “To interrogatory 9, defendant says Safeway Trails, 
Inc." 


Question #10: 'Please give the name of the corporation that 
operated the bus on July 9, 1957?" | 


Answer: "To interrogatory 10, defendant says Safeway Trails.” 


Plaintiff has made an effort by reference to the record to present 
the facts to this Court. These facts plaintiff submits are sufficient to 
support the plaintiff's contention that he was deliberately deceived by 
Mr. Howell, the law firm of Roberts & McInnis, Safeway Trails, Inc., 
and Trailways of New England, Inc., defendant herein. It is unneces- 
sary for plaintiff to offer verbal representations or explanations in 
support of this contention. A careful reading of the record will answer 
such further verbal representations or explanations of the defendant 
corporation or its attorneys as have been or will be made to the Court. 
Fortunately for the plaintiff the truth has been recorded. All of the 


material facts are clear from the record. 


The Court sua sponte without further assistance from the plaintiff 
or the defendant can see the truth. It will not, like attorney for the de- 
fendant, condemn counsel for the plaintiff for characterizing the conduct 
of defendant as deceptive. It must by its judgment make such deception 
profitless in this jurisdiction by application of the doctrine of estoppel 


: | 
or waiver. 


Plaintiff is entitled to the benefits of these doctrines phich evolved 


to protect plaintiffs from such fraud and deception as has been demon- 
strated in the instant case. The plaintiff shall have his day in Court on 
the “rerits of his complaint. | 

The unusual nature of this case is such that it does not lend itself 
to the citation of authorities except such as support the judicial use of 
the doctrines of estoppel or waiver to prevent fraud or injustice in judi- 
cial proceedings. Courts have been quick to apply the doctrine of 
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estoppel when needed to prevent pollution of the well of justice. Its use 


has saved many a plaintiff from the cunning traps and pitfalls devised 
by unscrupulous defendants represented by attorneys who carry fraud 
and deception in their brief bag of tricks. Significant examples of the 
judicial use of these doctrines to maintain the pristine character of the 
law are numerous. Plaintiff hereafter cites briefly from the existing 
multitude of cases and references on estoppel and waiver as applied in 
judicial proceedings. 


Vogel v. Red Star Express Lines, 180 A. 2d 351, 355, 73 N.J. Super. 
534 (1962): 

A workmen's compensation case where employer attempted to 
change position successfully maintained in original hearing. On page 
355 Court states: 


"He is estopped from doing so. (citations) Were the 
employer permitted to change his position before the 
County Court and this court, and assuming that this re- 
sulted in a determination that the employer was not 
liable for extended benefits, petitioner would be preju- 
diced by being put to the necessity of making an appli- 
cation to the One Per Cent Fund and re-litigating the 
entire matter, particularly the medical aspect.” 


Brown v. Allied Plumbing & Heating Co., 30 A. 2d 290, 292, 129 
N.J. L. 442 (S.Ct. of N.J., 1943): A workmen's compensation case 
wherein the Court on page 292 says: 


Under the related circumstances we conclude that 
Arace is estopped from taking a position inconsistent to 
that it had assumed in the judicial proceeding before the 
Bureau to the prejudice of the injured employee who was, 
clearly misled thereby and who acted in reliance thereof. 


"The general rule is that a party who has, with knowl- 
edge of the facts assumed a particular position in judicial 
proceedings, and has succeeded in maintaining that posi- 
tion, he is estopped to assume a position inconsistent there- 
with to the prejudice of the adverse party." (Citations) 
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Beherens v. Baldenecker, 77 A. 2d 917, 919, S. Ct. of South Dakota 
(1956). The Court states on page 919: | 


"We have this anomalous situation: In the county court 
this plaintiff as executrix of her mother's estate represented 
to that court that defendants under the will of their mother, 
had a two-thirds interest in $5,750. to be derived from the 
sale of this property, and the county court acted thereon. She 
is now in this court contending, as she did in the circuit 
court, that these defendants have no such interest. This con- 
duct falls within the category of conduct playing fast and 
loose with the courts which we have at least twice condemned." 
(Citations) 

Whitaker v. Stout, 91 N.W. 2d 44, 48, 166 Neb. 850, S. Ctl of Neb. 
(1958). Plaintiff after participating in corporation affairs was estopped 
from claiming existence of a partnership. The Court on page 48 says: 


"The applicable rules are: ‘'Estoppel' means the pre- 
clusion of a person from asserting a fact, by previous con- 
duct inconsistent therewith, on his own part or the part of 
those under whom he claims, or by an adjudication upon his 
rights which he cannot be allowed to call in question. To 
constitute an estoppel, in the absence of false representa- 
tions by the party sought to be estopped, he must have been 
guilty of such conduct as to have given the person pleading 
the estoppel reason to believe that a state of facts existed 
inconsistent with those now asserted against him in/reliance 
on which he acted. When a person knowing his rights takes 
no steps to enforce them until the condition of the other party 
has, in good faith, become so changed that he cannot be re- 
stored to his former state, if the right be then enforced, de- 


lay becomes inequitable and operates as an estoppel inst 
the assertion of the right." (Citations) (Emphasis supplied) 
™We conclude also, as did the trial court, that his con- 


duct in remaining silent as to partnership claims . . . all 
require that the plea of estoppel be sustained." p. 48 


102 N.W. 
2d 416, 419, 170 Neb. 257 (1960). Defendants filed objections to plain- 
tiffs application because it was filed in the name of Ainsworth Irriga- 
tion District before its organization had been completed. Defendants 
had ample time to question validity of application but failed to timely 


In Re Application No. 5218, Water Div. No. 2-C, Etc., 


do so. On page 420 Court says: 
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"We conclude that they are not now in any position 
to claim that the application was void because it was 
filed in the name of the Ainsworth Irrigation District 
before its organization had been completed. 


"As recently as In re Chicago, B.&O.R.R. Co. (Chi- 
cago B.& O. R.R. Co. v. State Board of Equalization & 
Assessment), 170 Neb. 77, 101 N.W. 2d 856, 859, citing 
numerous authorities, this Court held: 'A litigant who 
knowingly and deliberately assumes a particular position 
in a judicial proceeding is generally estopped to take a 
position inconsistent therewith to the prejudice of an ad- 
verse party.'' p. 420. 


Center v. Stamper, Ky., 318 S.W. 2d 853, 855, 856. Kentucky Ct. 


of App. (1958) on page 855: 


‘Judicial admissions have been defined as: 'conces- 
sions or voluntary acknowledgements made by a party of 
the existence of certain facts. 31 C.J.S. Evidence Sec. 
270, p. 1022. An admission in a pleading is a judicial ad- 
mission. Schroeder v. Ely, 161 Neb. 262, 73 N.W. 2d 172. 
In Sutherland v. Davis, 286 Ky. 743, 151 S.W. 2d 1021, 1024, 
we stated: '. .. a judicial admission is conclusive, in that 
it removes the proposition in question from the field of 
disputed issue, and may be defined to be a formal act done 
in the course of judicial proceedings which waives or dis- 
penses with the necessity of producing evidence by the 
opponent and bars the party himself from disputing it; ...' 


There is another feature to Bertie's admission in 
the original suits which might constitute fraud on the 
court if she were subsequently permitted in these pro- 
ceedings to attempt to withdraw her disclaimer. It is 
the fact that at the time she disclaimed, she undoubtedly 
was aware of her mortgage (if such existed), and when a 
party filing an answer knows that a material statement 
contained therein is not true, she cannot be subsequently 
heard to deny the truth of that statement. Under the cir- 
cumstances she is estopped to reverse her position where 
circumstances have remained the same. See Rowe v. 
Shepherd, Ky., 283 S.W. 2d 188." 


Party disclaimed interest in realty. Subsequently Court re- 
fused to hear her plea for interest in said realty. (Emphasis supplied) 
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Lobit v. Crouch, 323 S.W. 2d 618, Ct. of Civ. App. of Texas (1959) 
on page 620: | 


"Appellants now contend that the former judgm nt 
was not final for the reason that it did not dispose of all 
the parties or issues. 


"We are inclined to the view that this is correct but 
we are of the opinion that appellants cannot now question 
| 


the finality of the former judgment. 


"Appellants appealed to this Court and the Supreme 
Court in the former case upon the implied representa- 
tions that the judgment from which the appeal was taken 
was final in character. Otherwise, they could not ap- 
peal. Both this Court and the Supreme Court acted upon 
such implied representations and entertained the ap eal. 
It is our opinion that appellants are now judicially 
estopped to contend that the former judgment is not ‘final 
and that it did not and does not preclude them from | 
obtaining any relief which might have been awarded 'them 
under their pleadings then on file and as against all) 
parties therein named. 


"The rule of judicial estoppel is based upon public 
policy. It does not permit a party to a judicial proceed- 
ing to successfully take one position and then to adopt 
an inconsistent position if to do so will result in preju- 
dice to his adversary. 17 Tex. Jus. p. 134. See also 
Smith v. Chipley, 118 Tex. 415, 16 S.W. 2d 269, 276, 
where the Court said 'one cannot take advantage of an 
error of any Court that has been induced or invited by 
him.’ "(Emphasis supplied) 


Rowe v. Shepherd, Ky., 283 S.W. 2d 188, Ct. of App. of Kentucky 
(1955). Party claimed father had title. He lost. Then he tried to claim 
mother had title. Court refused to permit change of position. ‘On page 


190 Court says: | 
"The rule of law to the effect that a party to litigation 

will not be permitted to assume inconsistent or contradic- 

tory positions with respect to the same matter in the same 

or a successive series of suits is well grounded upon familiar 

principles of estoppel a 


' The basal idea of that law being that ai man 
shall not be permitted to insist at different times upon the 
truth of each of two inconsistent claims or positions, ac- 
cording to the promptings of his private interests, - as to 
affirm and disaffirm a contract, and the like.” 
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Sturm v. Boker, 150 U.S. 312 (1893). The Court recognized the 
doctrine of estoppel but found facts did not warrant its application. On 
page 333-334 the Court says: 


"Tt is next urged, and the Court below seems to have 
taken the same view of the matter, that the complainant 
is estopped from denying his responsibility for the loss of 
the goods, because of alleged statements made by him as 
a witness in the suits upon the insurance policies. It is 
claimed that in those suits he testified under oath that he 
was the owner of the goods, and thereby precluded himself 
from asserting anything to the contrary in this case, un- 
der the wise and salutary doctrine which binds a party to 
his judicial declarations, and forbids him from subsequently 
contradicting his statements thus made. We do not contro- 
vert the soundness of this general rule as laid down in cases 
cited by the defendants. Dent v. Ferguson, 132 U.S. 50, 
Creath's Administrators v. Sims, 5 How. 192; Wheeler v. 
Sage, 1 Wall. 518; Selz v. Unna, 6 Wall. 327; Kitchen v. 
Rayburn, 19 Wall. 254; Bartle v. Coleman, 4 Pet. 184; 
Sample v. Barnes, 4 How. 70; Hanover v. Woodruff, 15 
Wall. 439; Higgins v. McCrea, 116 U.S. 671; Cragin v. 
Powell, 128 U.S. 691; Prince Mfg. Co. v. Prince Metallic 
Paint Co., 135 N.Y. 24; Stephens v. Robinson, 2 Cr. & Jer. 
209; Harmer v. Westmacott, 6 Sim. 284; DeMetton v. De- 
Mello, 12 East. 234; Post v. Marsh, 16 Ch. D. 395; In re 
Great Berlin Steamboat Co., 26 Ch. D. 616.” 


Texas Co. v. Gulf Refining Co., 26 F. (2d) 394, 5th Cir.Ct. of App. 


(1928). Employer denied employee made invention. Thereafter he was 
estopped to claim beneficial ownership because employee invented it 
while employed by employer. On page 397: 


"| A party, who in litigation with his adversary 
has, with knowledge of the facts, asserted a particular 
claim, title, or right, cannot afterward assume a posi- 
tion inconsistent with such claim, to the prejudice of 
the same adversary, who has acted in reliance on such 
claim being as it was previously made; in other words, 
a party who, for the purpose of maintaining his position 
in litigation, has deliberately represented a thing in 
one respect, is estopped to contradict his own repre- 
sentation by giving the same thing another aspect in 
litigation with the same adversary as to the same 
subject-matter. Ohio & Miss. Ry. Co. v. McCarthy, 
96 U.S. 258, 84 L.Ed. 693; Jefferson Standard Life Ins. 
Co. v. Willson (C.C.A.) 260 F.593, 21 C.J. 1202.” 
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Eads Hide & Wool Company v. Merrill, 252 F. (2d) 80. Where 
party asserted right to share in individual estate of a bankrupt partner 
| 
he was judicially estopped to later claim that the obligation due was a 


partnership debt. On page 84: | 

"Where a party assumes a certain position in a legal 
proceeding and succeeds in maintaining that position, he 
may not thereafter simply because his interests have 
changed, assume a contrary position, especially if it be 
to the prejudice of the party who has acquiesced in the 
position formerly taken by him. In re Maddison, 32|N.M. 
252, 255 P.630. 


Also see Bigelow on Estoppel, Sixth Edition, on page 783: 


"If parties in court were permitted to assume incon- 
sistent positions in the trial of their causes, the useful- 
ness of Courts of Justice would in most cases be paral- 
yzed; the coercive process of the law, available only be- 
tween those who consented to its exercise, could be; set 
at naught by all. But the rights of all men, honest and 
dishonest, are in the keeping of the courts, and consis- 
tency of proceedings is therefore required of all who 
come or are brought before them. | 


"It may accordingly be laid down as a broad prop- 
osition that one who, without mistake induced by the 
opposite party, has taken a particular position deliber - 
ately in the course of litigation must act consistently 
with it; one cannot play fast and loose." | 


21 C.J. 1059 (Sec. 1): 


‘In the broad sense of the term 'estoppel' is a bar 
which precludes a person from denying the truth of'a 
fact which has in contemplation of law become settled 
by the acts and proceedings of judicial or legislative 
officers, or by the act of the party himself, either by 
conventional writing or by representations, express 
or implied, in pais. To use the quaint language of Lord 
Coke, it is so called "because a man's owne act or ac- 
ceptance stoppeth or closeth up his mouth to alleage or 
plead the truth." However, this statement does not mean 
that the party is precluded from alleging the truth, as 
truth, but because what he now assumes to be true is 
something inconsistent with his former position. The 
purpose of estoppels is to prevent inconsistency and 
fraud resulting in injustice." 


21 C.J. 1060 (Sec. 2): 


"Tf a person by his conduct induces another to believe 
in the existence of a particular state of facts, and the other 
acts thereon to his prejudice, the former is estopped, as 
against the latter, to deny that that state of facts does in 
truth exist.” 


67 C.J. 294 (Sec. 2): 


‘The doctrine of waiver has been characterized as 
technical, as of some arbitrariness. It is one of the most 
familiar in the law, prevalent in ancient as well as in 
modern times throughout every branch of law as well as 
of practice. It is presented most frequently in those 
cases which have arisen out of litigation over insurance 
policies, but it is a doctrine of general application, con- 
fined to no particular class of cases, extending to rights 
and privileges of any character. It is a doctrine, resting 
upon an equitable principle, which courts of law will 
recognize, that a person, with full knowledge of the facts 
shall not be permitted to act in a manner inconsistent 
with his former position or conduct to the injury of an- 
other; a rule of judicial policy, the legal outgrowth of 
judicial abhorrence, so to speak, of a person's taking in- 
consistent positions and gaining advantages thereby 
through the aid of courts.” 


In the light of the authorities above set forth, defendant is clearly 


estopped from slipping out of this litigation by way of summary judg- 


ment. 


One final misrepresentation made by the defendant and its attor- 
neys and a misrepresentation that constitutes a clear exhibition of the 
deception about which plaintiff complains is found in the answer filed 
by Mr. Howell in A.A.A.A. Caterers, Inc. v. Trailways of New England, 
Inc., Municipal Court for the District of Columbia, Civil Action No. 

M 32855-59. This is the companion case Mr. Howell refers to in the 
transcript of argument on the Motion for Summary Judgment and is 
mentioned above in this brief. In that case to the plaintiff's allegation 
that the individual defendant, Henry M. Warwick, was at the time oper- 
ating a bus "owned, operated or controlled by the defendant, Trailways 
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of New England" defendant, Trailways of New England, Inc., trough 
Mr. Howell answered that "Defendant is without knowledge or informa- 
tion sufficient to form a belief of the truth or falsity of the allegation 
of ownership." At this time, Mr. Howell represented the driver of the 
bus and filed with the answer a Motion to Dismiss with an affidavit 
subscribed to and sworn to by the driver, Henry M. Warwick. This 
affidavit obtained by Mr. Howell from Henry M. Warwick is dated 
November 24, 1959. If the representation made by Mr. Howell in the 
answer is true, then we must conclude that the driver didn't know who 
owned the bus he was paid to operate. If the corporation that owned 
and operated the bus was clever enough to conceal this fact from its 
employees, is it any wonder that with the deception outlined herein it 
was able to conceal this fact from the plaintiff. The judgment of the 
Court on this appeal will determine the success or failure of this de- 
ception. Plaintiff submits that the facts and the law support the power 
of this Court to now purify these proceedings by setting aside the sum- 
mary judgment granted by the court below and remanding this case to 


the trial court with instructions to: 


1. Grant judgment to the plaintiff subject to ex parte proof of 


damages; or 


2. Grant plaintiff a trial on the merits with Trailways of New 
England, Inc. estopped from denying it owned, operated or controlled 


the bus in question; or 
| 


3. Grant plaintiff a trial on the merits with Safeway Trails, Inc. 
substituted as party defendant with said defendant estopped from plead- 
ing the Statute of Limitations: or | 
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4. Such other relief as may be necessary to purge these proceed- 


ings of deception and grant the plaintiff his day in court. 


Respectfully submitted, 


HARRY E. TAYLOR, JR. 
RICHARD V. WALDRON 
ROBERT S. ERNST 


Taylor & Waldron 
917 15th Street, N. W. 
Washington, D. C. 
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Undertaking of pltff. in sum of $250. 00 with Glens Falls 
Insurance Co. approved & filed. 


Date 

Apr. 6 
July 11 
July 11 


July 25 


Dec. 20 
Dec. 21 


Dec. 30 


1961 
Jan. 16 


Feb. 14 
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Proceedings 
Interrogatories by pltff. to deft. #1; c/m 3/31/60; filed. 


Interrogatories by deft. to pltff; c/m 7/9/60; filed. 


Answer of deft. to pltff's. written interrogatories; c/m 
7/9/60; filed. 


Answer of pltff. to interrogatories; Exhibits (5); c/m 7/22/60; 
filed. 


Cause dismissed, under Rule 13, as of 6/17/60 (N) (By Clerk) 


Motion of pltff. to reinstate; c/m 12/21/60; P and A; 
Affidavit; M.C. 12/21/60; filed. 


Opposition of deft. #1 to motion to reinstate; c/m 12/30/60; 
P&A: affidavit; filed. 


Motion to reinstate argued and taken under advisement 
(Rep. Katherine K. Byrholdt); Matthews, J. 


Order reinstating cause & dismissing case as to deft. #2 
(AC/N) (N) Matthews, J. 


Motion of pltff. to certify cause to ready calendar; c/m 
3/3/61; M.C. 3/3/61; filed. 


Calendared as of Feb. 14, 1961 (N) 


Order certifying cause to ready calendar. (AC/N) (N) 
Matthews, J. 


Pretrial Proceedings. Pretrial Examiner. 
Copy of list of witnesses to be called by pltf.; filed. 
Copy of list of witnesses to be called by deft.; filed. 


Amended Pretrial order permitty deft. to take deposition 
of pltff. Pretrial Examiner 


Notice by deft. to take deposition of pltff. c/m; filed. 
Deposition of pltff, 5/ 11/62. ($57.20 paid by deft); filed. 


Motion of deft. for summary judgment; statement; P&A's; 
exhibits A thru D; c/m 9/25/62; MC 9/25/62; filed. 


Opposition of pltff. to defts. motion for summary judgment; 
motion to add Safeway Trailways, Inc. as a party deft; 

motion to extend time to file P&A's etc.; P&A's; c/m 9/28/62; 
filed. 
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Proceedings : 
Points & Authorities of deft. in opposition to motion to add 
party; c/m 10/9/62; filed. 


Points & Authorities of deft. in opposition to extend time to 
file P&A's; c/m 10/9/62; filed. 


Affidavit of L.H. Warwick in support of motion for summary 
judgment, c/m 10/24/62; filed. 


Transcript (partial) of proceedings 1/16/61; pp 1-7 reported 
by Katherine K. Byrholdt. Courts copy); filed. 


Findings of Fact & Conclusions of Law (N); McLaughlin, J. 


Order granting deft's motion for omega, judgment ! & 
dismissing complaint. (N) McLaughlin, J. | 


Motion by pltff. for rehearing, on motion for summary 
judgment c/m 11/19/62, (exs. 6); MC 11/19/62; filed. 


Opposition of deft. to motion for rehearing, c/m 11/ 26/62; 
filed. 


Order denying pltff's motion for rehearing of motion for 
summary judgment. (N); McLaughlin, J. 


Notice of appeal by pltff. from orders of 11/13/62 a 


11/27/62; $5.00 paid by Taylor; copy mailed to Roberts & 
McInnis. | 


Cost Bond on Appeal of pltff. for $250.00 with Glens Falls 


Insurance Co.; filed. 


[ Filed November 10, 1959] 


COMPLAINT FOR DAMAGES 
(Personal Injuries) 


1. This Court has jurisdiction the amount involved being more 
than Three Thousand Dollars ($3,000.00) exclusive of interest and 


costs. 

2. On July 9, 1957, at the intersection of New York Avenue, N.E., 
and Bladensburg Road, N.E., Washington, D. C., Plaintiff, while 
operating a motor vehicle, suffered severe personal injuries when a 
bus operated by Defendant, Henry M. Warwick, and owned and operated 


or controlled by Defendant, Trailways of New England, Inc., collided 
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with the automobile driven by the Plaintiff; said collision was a result 
of the negligence of Defendant, Henry M. Warwick, in the operation of 
the bus, and the negligence of the Defendant, Trailways of New England, 
Inc., in the maintenance of said bus and for the selection, training and 
supervising of its agent, servant or employee, Henry M. Warwick. 

3. As a result of the collision negligently caused by the Defendants, 
or either of them, the Plaintiff was thrown about within a motor vehicle 
he was driving and suffered injuries to his neck, upper back, both 
shoulders and was otherwise injured so that he was unable to continue 
fully his employment and lost earnings and profits as a result thereof; 
he has also suffered and will suffer great pain of body and mind, and 
has incurred expenses for medical attention and will continue to incur 
further expenses in the future as a result of permanent injuries caused 
by the negligence of each or both of the Defendants. 

WHEREFORE, Plaintiff prays judgment against each or both of 
the Defendants in the amount of One Hundred Thousand Dollars 
($100,000.00) besides interest and costs; Plaintiff demands such other 
and further relief as to the Court may seem proper. 

TAYLOR & WALDRON 


By: /s/ Harry E. Taylor, Jr. 
* KOK 


Plaintiff demands a trial by jury. 
/s/ Harry E. Taylor, Jr. 


[ Filed November 16, 1959] 


U.S. MARSHAL'S RETURN OF SERVICE 
UNITED STATES OF AMERICA 
DISTRICT OF COLUMBIA 


I hereby certify and return that I served the annexed Summons 
& Complaint on the therein-named Trailways of New England, Inc. 


by handing to and leaving a true and correct copy thereof with 


5 
| 
W.D. Basinger, Director of Safety and Claims personally at 1200 Eye 
in the said District at 11:15 a.m. on November 12, 1959. | 


| 
/s/ Charles H. Ward, Jr. 
United States Marshal | 


By: /s/ H.W. Spiller 
Deputy 


I hereby certify and return that I served the annexed Summons 
and Complaint on the therein- -named Henry M. Warwick by handing to 
and leaving a true and correct copy thereof with W.D. Basinger, 
Director of Safety and Claims personally at 1200 Eye in the said 
District at 11:15 a.m. on November 12, 1959. 


/s/ Charles H. Ward, Jr. 
United States Marshal | 

i 

By: /s/ H.W. Spiller 
Deputy | 


[ Filed December 2, 1959] 


ANSWER OF DEFENDANT TRAILWAYS 
OF NEW ENGLAND, INC. 
TO COMPLAINT FOR PERSONAL INJURIES 


First Defense 

1. The complaint fails to state a claim against defendant Trailways 

of New England, Inc. upon which relief can be granted. | 
Second Defense ! 
2. Defendant Trailways of New England, Inc. admits the allegation 


of paragraph 1 of the complaint but denies each and every of the 


allegations of paragraphs 2 and 3 of the complaint and all other 
allegations not specifically admitted. | 
Third Defense | 
3. Defendant Trailways of New England, Inc. alleges that the 
damage alleged by plaintiff, if any, was caused by and was the produce 
of the plaintiff's own negligence, contributory negligence or assumption 


of risk. 


6 


WHEREFORE, having fully answered the complaint, Trailways 
of New England, Inc. prays this Honorable Court to dismiss the 
complaint herein with all costs to plaintiff. 

ROBERTS & McINNIS 


By: /s/ Maxwell A. Howell 
* OK OK 


Attorneys for Defendant Trailways of 
New. England, Inc. 


[Certificate of Service] 


[ Filed December 2, 1959] 


MOTION TO DISMISS AS TO DEFENDANT 
HENRY M. WARWICK FOR 
INSUFFICIENCY OF SERVICE OF PROCESS 


Comes now defendant Henry M. Warwick, appearing specially, by 
counsel, and moves this Honorable Court for an order setting aside the 
service upon him of the summons and complaint and dismissing the 
action as to him on the ground that the said summons and complaint is 
shown by the Return of Service of the U.S. Marshal herein to have been 
made upon defendant Warwick by serving W.D. Basinger at 1200 I Street, 
Northwest, a business office, and that such business office is not the 
dwelling house or usual place of abode of said defendant Warwick, which 
is shown by the complaint herein to be in Landover, Maryland, that W.D. 
Basinger is not the agent of said defendant Warwick to receive service 
of process and was not such on November 12, 1959, the date of the 
purported personal service herein, and this Honorable Court has acquired 
no jurisdiction over said defendant Warwick, a non-resident of the 
District of Columbia, all as more clearly appears in his affidavit and that 
of W.D. Basinger, annexed hereto as Exhibits A and B respectively. 

ROBERTS & McINNIS 


By: /s/ Maxwell A. Howell 
KOK x 


Attorneys for Defendants 


[ Certificate of Service] 


POINTS AND AUTHORITIES 
1. The Complaint filed herein and the Return of Service o the 
U.S. Marshal. | 
2. Rule 4 of the Federal Rules of Civil Procedure 28 U. s, c. 
| 
District of ec pmanaasc | 


City of Washington :* EXHIBIT A 
APOIDAVIT OF HENRY M. WARWICK 


Henry M. Warwick, appearing specially and without submitting to 
the jurisdiction of the Court, being first duly sworn on oath, deposes and 
says: that he is and has been for many years past and was so on 
November 12, 1959, a domiciliary of the State of Maryland residing at 
Landover, Maryland; that he never has, does not now, and did not on 
November 12, 1959 reside at or maintain his usual place of abode at 
1200 I Street, Northwest, City of Washington, District of Columbia; 
that W.D. Basinger never has been, is not now, and was not on. 
November 12, 1959 his agent for the receipt of service of process in 
any cause of action and more particularly in Civil Action No. 3168- 59; 
that your affiant has not been served validly with a summons ahd 
complaint herein at his domicile or usual place of abode or within the 
City of Washington, District of Columbia, or anywhere else, that this 
affidavit is made in support of defendants Motion to Dismiss for Want 
or Insufficiency of Service of Process; and further your affiant sayeth 
not. | 

/s/ Henry M. Warwick | 
(Seal) 
Subscribed and sworn to before me this 24th day of November, 
A.D. 1959. | 


/s/ Thomas M. Wilson 
Notary Public 


My Commission expires Feb. 29, 1964 | 
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District of Columbia) 
ss: 


EXHIBIT B 
City of Washington ) tae ae 
FFIDAVIT OF W.D. BASINGER 


W.D. Basinger, being first duly sworn on oath, deposes and says: 
that he is an employee of Trailways of New England, Inc., one of two 
defendants herein, with general offices at 1200 I Street, Northwest, 
City of Washington, District of Columbia; that he is employed there 
as Director of Safety and Claims; that on November 12, 1959 there 
was delivered to him by H.W. Spiller, Deputy U.S. Marshal, a summons 
with copy of complaint annexed in Civil Action No. 3168-59, addressed 
to Henry M. Warwick; that the said defendant Henry M. Warwick is a 
domiciliary of the State of Maryland, residing at Landover, Maryland, 
and that the service of process of the said summons and complaint 
upon your affiant was not made at the dwelling house or usual place of 
abode of the said defendant Warwick; and that your affiant was not then, 
never has been, and is not now an agent or otherwise authorized to 
receive service of process on behalf of said defendant Warwick; that 
this affidavit is made in support of a Motion to Dismiss as to defendant 
Henry M. Warwick for Want of or Insufficiency of Service of Process; 
and further your affiant sayeth not. 

/s/ W.D. Basinger 
(Seal) 

Subscribed and sworn to before me this 24th day of November, 

A.D. 1959. 


/s/ Thomas M. Wilson 
Notary Public 


My Commission expires Feb. 29, 1964 


[ Filed December 17, 1959] 


ORDER QUASHING SERVICE OF PROCESS 
ON DEFENDANT HENRY M. WARWICK 


There having come on for consideration, upon the special | 
appearance of defendant Henry M. Warwick, his motion to set aside 
and quash the service of process heretofore attempted to be made upon 
him, and from a review of the affidavits in support of said motion 
together with the return of service of the United States Marshal herein, 
it appearing to the Court that no valid service was had herein, it is, 
ORDERED AND ADJUDGED, that the service of process ahd return 
thereon be set aside and quashed as to defendant Henry M. Warwick. 


/s/ R.B. Keech : 
Judge 


[ Certificate of Service] 


[ Filed April 6, 1960] 
WRITTEN INTERROGATORIES 

The following interrogatories are propounded to the defendant 
Trailways of New England, Inc., 1200 I Street, N.W., Washington, D.C. 
under Rule 33 of the Federal Rules of Civil Procedure, which require 
that they shall be answered separately and fully in writing under oath 
and signed by the person answering them, and a copy of the answers 
shall be served upon the plaintiff within 15 days after the service of 
the interrogatories upon the party answering. | 

1. If you are answering on behalf of a defendant corporation, 
please state your position with said corporation. | 


2. Have you questioned all agents, servants and employees of 


the defendant who may have information to enable you to fully answer 


these interrogatories ? 
3. Was the defendant the owner of the vehicle alleged in the 
plaintiff's declaration to have caused damage to the plaintiff ? ! 
| 
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4. If your answer to #3 is affirmative, state the number, year 
and state of registration, the name and address of the owner and the 
name and address of the operator. 

5. If the operator-of the vehicle was a person other than the owner 
state whether or not at the time of the alleged accident the operator was 
engaged on the business of the owner of said vehicle. 

6. State the exact location and address of the place from which 
the operator of the defendant's vehicle started his trip on the day of the 
alleged accident. 

7. State the locations and addresses of any stops made by the 


operator of the defendant's vehicle within two hours prior to the alleged 


accident and the purposes of said stops. 

8. Please state the speed in miles per hour of the defendant's 
vehicle 100 feet from the scene of the accident; 50 feet from the point 
of the accident; at the exact point of the accident. 

9. With reference to the road on which the defendant's automobile 
was traveling at the time of the accident, please state: the width of the 
road, the grade of the road, the buildings located on either side of the 
road, the obstructions to the view on either side of the road, the 
straightness or curve of the road. 

10. State the distance from the point of the accident when the 
operator of the defendant's vehicle first applied the brakes. 

11. Describe in detail what the operator of the defendant's vehicle 
did to avoid the accident. 

12. How far away were the two vehicles when the operator of the 
defendant's vehicle first saw the vehicle in which the plaintiff was 
riding ? 

13. From what distance did the operator of the defendant's vehicle 
have a clear view as his vehicle was approaching the vehicle in which 


the plaintiff was riding ? 
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14. How far from the point of the accident did the defendant's 
vehicle come to a stop after the impact? 

15. Describe in detail any damage sustained by the defendant's 
vehicle at the time of the accident, especially naming the parts and 
location on the vehicle of the damage. | 


. What part of the defendant's vehicle came in contact with the 
vehicle in which the piaintiff was riding ? ! 

17. Please describe fully and in complete detail when, where and 
how the alleged accident occurred and what happened in the order in 
which such events took place. | 

18. Please draw carefully and accurately a plan of the place 
where the accident occurred, showing the position of all the persons and 
vehicles which had a part in said accident and annex a copy of said plan 
to your answers to these interrogatories. 

19. Please describe fully and in complete detail all personal 
injuries suffered by defendant's employees, passengers or persons 
other than the plaintiff. | 


20. Please state whether or not your operator or anyone else 


made any statement at the time or shortly after the accident. 


21. If your answer to #20 is affirmative, please state what you 
said, to whom you said it, the circumstances of your saying it and in 
whose presence you said it. ("you"' in this question refers to’ your 
operator or anyone else making any statements.) 
TAYLOR & WALDRON 


By: /s/Harry E. Taylor, Jr. 
ROK 


Attorneys for Plaintiff 
[ Certificate of Service] 
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[ Filed July 11, 1960] 


ANSWERS OF DEFENDANT TRAILWAYS OF 
NEW ENGLAND, INC. TO 
PLAINTIFF'S WRITTEN INTERROGATORIES 


1. Iam Supervisor of Safety and Training. 
. Yes. 

No. This was a leased bus. 

See Answer No. 3. 

The vehicle was being operated under lease arrangement. 

The driver of the bus at the time of the accident started his 
portion of the run at the Trailways Terminal at 8th Avenue and 41st 
Street, New York City. 

7, Regularly scheduled stops were: Bainbridge Naval Training 
Station, Perryville; Army Proving Grounds, Aberdeen; Edgewood 
Arsenal, Edgewood Road; Trailways Terminal, 217 W. Baltimore Street, 
Baltimore; all within the State of Maryland. 

8. Approximately 20 to 25 miles per hour until plaintiff's 


automobile jumped the light, at which time the bus was brought to a 


complete stop. 

9. There are three westbound through traffic lanes on New York 
Avenue at its intersection with Bladensburg Road; the road is level and 
straight with no obstructions other than traffic control devices; on the 
northwest corner is located a Hot Shoppes restaurant, and there isa 
gasoline filling station on each of the other corners. 

10. Between 25 and 35 feet. 

11. Applied brakes. 

12. Plaintiff's vehicle first became conspicuous when it jumped 
its red light and made a left turn into the path of the on-coming bus; 
at that time the vehicles were approximately 55 feet apart. 

13. There was no obstruction to the forward view of the bus 
driver. 


14. The bus in question came toa stop at the place of impact. 
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15. There was no damage to the bus other than a dented license 
plate bracket located on the front of the bus. 
16. Contact was made on the front bumper and license plate 
bracket of the bus involved. | 


17. The bus was traveling west on New York Avenue, N.E.; as it 
was entering the intersection at Bladensburg Road, N.E., plaintiff's 


vehicle, traveling in the opposite direction on New York Avenue 
attempted to make a lefthand turn onto Bladensburg Road against the 
light and into the path of the on-coming bus. The accident occurred at 
about 2:55 P.M. on the alleged date. : 

18. This is not a proper interrogatory. : 

19. No injuries were sustained by anyone. 

20. Plaintiff stated to the investigators at the scene of the accident 
that he did not see the bus until after he had made his left turn and 
immediately prior to the impact. The bus driver stated to the 
investigators that the westbound traffic light was in his favor ‘and that 
plaintiff, eastbound on New York Avenue, made a lefthand turn into the 
path of the on-coming bus. 

21. See Answer No. 20. | 


DISTRICT OF COLUMBIA, ) 
Ss. 
CITY OF WASHINGTON ) 


Samuel G. Athey, being first duly sworn upon his oath, deposes 


and says: I am Supervisor of Safety and Training of Trailways of New 
England, Inc., defendant in the above -referenced cause, and I am the 
agent of said defendant for the purpose of making this verification; I have 
read the written interrogatories heretofore served by plaintiff and the 
foregoing answers thereto are true and correct according to my knowledge, 
information and belief. | 

/s/ Samuel G. Athey | 
Subscribed and sworn to before me this 6th day of July, A.D. 1960 


/s/ John R. Vycital 


(Seal) Notary Public 


[ Certificate of Service] 


[ Filed February 14, 1961] 
ORDER REINSTATING CAUSE OF ACTION 
Upon consideration of the Motion to Reinstate and Affidavit 
attached thereto, and it appearing to the Court that there is no objection 


to the reinstatement of this cause of action, it is by the Court this 14th 
day of February 1961, ORDERED, that the cause of action as to 
Trailways of New England, Inc. be and it hereby is reinstated and the 


cause of action against Henry M. Warwick is hereby dismissed. 


/s/ Burnita Shelton Matthews 
JUDGE 


Consent: 
ROBERTS & McINNIS 


Bys/Maxwell A. Howell 
Attorneys for Defendants 


[ Filed March 2, 1962] 


NELSON H. WEADE 
Plaintiff 


) 
) 

v. Civil Action No. 3168-59 
) 


TRAILWAYS OF NEW ENGLAND, INC., 
Defendant 


DEFENDANT'S PRETRIAL STATEMENT 

On or about July 9, 1957, plaintiff, while driving in an easterly 
direction on New York Avenue, Northeast, attempted to make a left hand 
turn onto Bladensburg Road, Northeast, Washington, D.C., against the 
traffic light controlling his lane of traffic and into the path of oncoming 
traffic which was proceeding in a westerly direction on New York 
Avenue. The corner of the right front fender was struck by a bus which 
was neither owned, operated or controlled by defendant, Trailways of 


New England, Inc. which in no way was involved in this accident. 


| 
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DEFENSES 

Plaintiff was negligent in failing to obey the traffic light, failing 
to yield the right of way, turning without caution, failing to have proper 
control of his vehicle, failing to give proper signal, and failure to give 
full time and attention. | 

In addition to the defenses of sole negligence of the plaintiff or his 
contributary negligence, defendant relies upon the added defenses of the 
Statute of Limitations, res judicata, and the fact that defendant neither was 
the owner, operator, nor otherwise had control of the bus involved i in the 
collision and otherwise was in no way connected to this accident. 
Defendant alleged that plaintiff was not injured in the accident! ‘and 
certainly not to the extent claimed. | 

STIPULATIONS | 

1. That the Traffic and Motor Vehicle Regulations of the District 
of Columbia be admitted in evidence. 

2. That certain photographs marked by the pretrial examiner be 
admitted in evidence. | 

3. That applicable Certificates of Public Convenience and 
Necessity, duly certified by the Secretary of the Interstate Commerce 


Commission, and marked by the pretrial examiner, be received in 


evidence as having been in full force and effect on July 9, 19 a7. 
4. That the bus involved in the accident was neither owned, 
operated nor controlled by defendant Trailways of New England, Inc. 
5. That Henry M. Warwick is neither an agent, servant nor 
employee of defendant Trailways of New England, Inc. | 
6. That the vehicle registration certificates of the bus involved 
be received in evidence. 
FURTHER DISCOVERY 
Defendant requests an orthopedic and neurological examination of 
plaintiff, that plaintiff submit to deposition and that plaintiff execute the 


attached medical authorization. 


ROBERTS & McINNIS 
/s/ Maxwell A. Howell 
Attorneys for Trailways of New 
England, Inc. 


—_—__ | 
i 


[ Filed March 2, 1962] 
. PRETRIAL PROCEEDINGS 
Tort for personal injuries. 

PLAINTIFF CLAIMS that on July 9, 1957, P, Nelson H. Weade, 
was operating his automobile in an easterly direction on New York 
Ave., N.E., at or near the intersection of Bladensburg Rd., N.E. At 
said time and place, Henry M. Warwick, as agent, servant or employee, 
operated a bus owned, operated or controlled by D, Trailways of New 
England, Inc., ina westerly direction on New York Ave., N.E. ina 
negligent and careless manner and in violation of the traffic rules and 
regulations then in full force and effect in the D of c. Asa result of 
D's negligence, its bus collided with the front of P’s automobile 
causing P serious injuries. 

Negligence: Failure to keep vehicle under control so as to avoid 
colliding (Sec. 22a; failure to operate vehicle at the speed which was 


reasonable and prudent under the circumstances (Sec. 22a; failure to 


give full time and attention (Sec. 99c); failure to keep proper lookout; 
failure to obey traffic control devices (Sec. 10, 11). 


— 


DEFENDANT - On or about July 9, 1957, P, while driving in an 
easterly direction on New York Ave., N.E., attempted to make a left 
hand turn onto Bladensburg Rd., N.E., Washington, D.C., against the 
traffic light controlling his lane of traffic and into the path of oncoming 
traffic which was proceeding in a westerly direction on New York Ave. 
The corner of the right front fender was struck by a bus which was 
neither owned, operated or controlled by D, Trailways of New England, 
Inc. which in no way was involved in this accident. 

P was negligent in failing to obey the traffic light, failing to 
yield the right of way, turning without caution, failing to have proper 
control of his vehicle, failing to give proper signal, and failure to give 
full time and attention. 
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In addition to the defenses of sole negligence of the P or his 
contributory negligence, D relies upon the added defenses of the Statute 
of Limitations, the case having been dismissed and reinstated after 
passage of time within which suit could be brought, Willard v. Wood, 
164 U.S. 502; relies also on the defense of res judicata on the basis 
that this action has already been adjudicated in Municipal Court of the 
D of C, AAAA Caterers, Inc., individually and to the use of American 
Automobile Insurance Co., M 32855-59 and also relies on the fact that 
D neither was the owner, operator, nor otherwise had control of the 
bus involved in the collision and otherwise was in no way connected to 
this accident. D alleged that P was not injured in the accident and 
certainly not to the extent claimed. | 


[ Filed June 15, 1962] 


EXCERPTS FROM DEPOSITION OF 
NELSON HILDEBRAND WEADE 


Washington, D.C. 
Friday, May 11, 1962 
* * a * * 


BY MR. HOWELL: 
A. No number on it or nothing. Tennessee Coach bus No. 635. 
Q. That is the bus that was involved in this accident? | 
A. Yes, sir. 


* * * * * | 


Q. On Defendant's Exhibits 1 and 2 I presume you do not know 
whether this was actually the specific bus involved but your testimony, 
rather, is that the bus looks something like that? A. Looks something 
like that. | 
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Q. You are certain the bus was Tennessee Coach Company -- num- 
per what? A. 635. 

Q. 635. 

How do you know that to be correct? A. That is my memory. 

Q. You saw that number painted on the side of the bus, painted some- 
where or other? A. That is what the number was on the bus, yes, sir, 


painted on there in either gold or some other color than red. 


* * * * * 


[Filed Sept. 25, 1962] 


DEFENDANT'S MOTION FOR SUMMARY J UDGMENT 


Comes now defendant Trailways of New England, Inc., by and through 
its attorneys, and pursuant to Rule 56 of the Federal Rules of Civil Pro- 
cedure and upon the annexed Exhibits A, B, C, D and E moves this Honor- 
able Court for judgment in its favor and against plaintiff for the following 
reasons: (1) that Trailways of New England, Inc. never has, does not now 
and on the date alleged in the complaint did not operate its bus line south 
of New York City but that at all times, as its name clearly indicates, has 
operated its bus line within the New England area pursuant to Certificates 
of Public Convenience and Necessity duly issues to it by the Interstate 
Commerce Commission, all copies of which, duly certificated by the Secre- 
tary of said Commission as were in effect at that time, are annexed here- 
to as Exhibit A; (2) that Trailways of New England, Inc. does not operate 
within the District of Columbia and was not involved in any collision or 
accident with plaintiff as alleged in its complaint or otherwise, but that the 
accident of which plaintiff complains was with the bus of another line all 
as set forth in Exhibits B, C and D annexed hereto; (3) that defendant nei- 
ther owned nor operated, either directly or through an agency or other- 
wise, the bus involved in the alleged accident; that all of these facts have 
been known to plaintiff or his representative for some very considerable 
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time and resulted in a judgment in favor of this same defendant in a com- 


panion action brought in the Municipal Court, D.C. to recover property 
damage sustained by plaintiff's automobile as is evidenced by a certified 
copy of that judgment annexed hereto as Exhibit E. 
Respectfully submitted, 
ROBERTS & McINNIS 
By /s/ Maxwell A. Howell 
Attorneys for Defendant 


[Certificate of Service] 


[Filed Sept. 25, 1962] 
STATEMENT OF MATERIAL FACTS AS TO 
WHICH DEFENDANT CONTENDS THERE IS 
NO GENUINE ISSUE 

1. On July 9, 1957 at the intersection of New York Avenue and 
Bladensburg Road, N.E., there was a collision between an automobile 
operated by plaintiff and a bus operated by one Henry M. Warwick. 

2. Henry M. Warwick was employed by Safeway Trails, Inc. and 
was operating the bus under the franchise of Safeway Trails, Inc., an in- 
terstate carrier of passengers by motor bus operating generally along 
the east coast between New York City and Washington, D.C. | 

3. The bus in question was owned by the Tennessee Coach Company. 

4. Trailways of New England, Inc. is an interstate carrier of pas- 
sengers by motor bus operating in the New England area; the iieaxoaat 
most point which it serves is New York City. 

5. Trailways of New England, Inc. was neither the owner nor the 
operator of the bus involved in the accident; Henry M. Warwick was not 
its agent, servant or employee; the bus was not being surat in the busi- 


ness of Trailways of New England, Inc. 
ROBERTS & McINNIS 


By /s/ Maxwell A. Howell 
Attorneys ‘for Defendants 
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POINTS AND AUTHORITIES 


1. Rule 56 of the Federal Rules of Civil Procedure, 28 U.S.C.A. 

2. Defendant neither owned nor operated,either directly or through 
any agency, the bus involved in the alleged accident. In an action com- 
menced in the Municipal Court for the District of Columbia by the A.A.A.A. 
Caterers, Inc., a short lived catering business owned by plaintiff, against 
defendant Trailways of New England, Inc. to recover for property damage 


sustained by the automobile operated by plaintiff in this same accident, © 


all of the issues as to the identity of the owner and operator of the bus 
were tried, and the learned court entered judgment for defendant Trail- 
ways of New England, Inc. at the close of plaintiff's case, because defend - 
ant in no way was involved in this accident. See A.A.A.A. Caterers Vv. 
Trailways of New England, Inc., Municipal Court, D.C., Civil Action No. 
M 32855-59; a certified copy of the judgment entered by his Honor Judge 
Beard annexed hereto as Exhibit E. 

3. Plaintiff's deposition herein demonstrates that he was familiar 
with the identity of the owner of the motor coach well prior to the institu- 
tion of this action. See page 35 of plaintiff's deposition filed herein. 


EXHIBIT A 
(Attached to Defendant's Motion for Summary Judgment) 
CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
No. MC 1940" 
TRAILWAYS OF NEW ENGLAND, INC., 
WEST SPRINGFIELD, MASSACHUSETTS 


At a Session of the INTERSTATE COMMERCE COMMISSION, Division 5, 
held at its office in Washington, D. C., on the 13th day of February, 
A. D., 1948 


AFTER DUE INVESTIGATION, It appearing that the above-named 


carrier has complied with all applicable provisions of the Interstate 
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Commerce Act, and the requirements, rules, and regulations prescribed 
thereunder, and therefore, is entitled to receive authority from this Com- 


mission to engage in transportation in interstate or foreign commerce as 


a motor carrier, and the Commission so finding; 


| La 
IT IS ORDERED, That the said carrier be, and it is hereby, granted 


this Certificate of Public Convenience and Necessity as evidence of the 
authority of the holder to engage in transportation in interstate or foreign 
commerce as a common carrier by motor vehicle; subject, however, to 
- such terms, conditions, and limitations as are now, or may hereafter be, 
attached to the exercise of the privileges herein granted to the said carrier. 
IT IS FURTHER ORDERED, That the transportation service to be 


performed by the said carrier in interstate or foreign commerce shall be 


as specified below: | 


REGULAR ROUTES: | 


Passengers and their baggage, and express, mail, and newspapers, 
in the same vehicle with passengers, 


Between New York, N. Y., and Boston, Mass: 


From New York over U.S. Highway 1 to New Haven, Conn., 
thence over U. S. Highway 5 via Handen, North Haven, and 
Wallingford, Conn., to junction Alternate U. S. Highway 5, 
approximately three miles south of Meriden, Conn., thence 
over Alternate U. S. Highway 5 via Meriden to Junction U. S. 
Highway 5, approximately three miles north of Meriden, 
thence over U. S. Highway 5 via Newington and Wethersfield, 
Conn., to Hartford, Conn., (also from New Haven over U. S. 
Highway 5 to Hartford, also from New Haven over Connecticut 
Highway 15 to Middletown, Conn., thence over Connecticut 
Highway 9 to Hartford), thence over Connecticut Highway 15 
via South Windsor, Manchester, and Tolland, Conn., to junc- 
tion Connecticut Highway 30, thence over Connecticut Highway 
30 via Ellington, Conn., to junction Connecticut Highway 20, 
thence over Connecticut Highway 20 via Stafford, Conn., to 
junction Connecticut Highway 15, thence over Connecticut 
Highway 15 to the Connecticut-Massachusetts State line, thence 
over Massachusetts Highway 15 via Holland, Mass,, to Stur- 
bridge, Mass., thence over U. S. Highway 20 to junction Mas- 
sachusetts Highway 12, thence over Massachusetts, Highway 
12 via Oxford and Auburn, Mass., to Worcester, ss., thence 
over Massachusetts Highway 9 via Northboro, Westboro, and 
Southboro, Mass., to Framingham, Mass., thence over Mas- 
sachusetts Highway 135 to Wellesley, Mass., thence over 
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Massachusetts Highway 16 to Newton, Mass., thence over city 
streets to Waltham, Mass., and thence over U.S. Highway 20 
to Boston (also from Worcester over Massachusetts Highway 
9 and U.S. Highway 20 to Boston), and return over the same 
route to New York. 


Between Hartford, Conn., and Worcester, Mass.: 


From Hartford over U.S. Highway 44 via East Hartford, Conn. 
to junction Connecticut Highway 83, thence over Connecticut 
Highway 83 via Talcottville, Conn., to Rockville, Conn., thence 
over unnumbered highway to junction Connecticut Highway 15 
near Tolland, Conn., and thence to Worcester as specified 
above, and return over the same route. 


Between Auburn, Mass., and Boston, Mass.: 


From Auburn over U.S. Highway 20 via Millbury, Mass., to 
junction Massachusetts Highway 9, thence over Massachusetts 
Highway 9 via Shrewsbury, Westboro, Southboro, Natick, Wel- 
lesley, Newton, and Brookline, Mass., to Boston, and return 
over the same route. 


Between Springfield, Mass., and Sturbridge, Mass.: 


From Springfield over U.S. Highway 20 to Sturbridge, and re- 
turn over the same route. 


Between junction Connecticut Highways 30 and 15 and junction 
Connecticut Highways 15 and 20: 


From junction Connecticut Highways 30 and 15 over Connecti- 
cut Highway 15 to junction Connecticut Highway 20 and return 
over the same route. 


Between Springfield, Mass., and Northampton, Mass.: 


From Springfield over U.S. Highway 5 to Northampton, and 
return over the same route. 


Between Hartford, Conn., and Haverhill, Mass., as follows: 


From Hartford over Alternate U.S. Highway 5 to Springfield, 
Mass., thence over Massachusetts Highway 116 to junction 
U.S. Highway 202, thence over U.S. Highway 202 to Athol, 
Mass., thence over Massachusetts Highway 2 to East Temple- 
ton, Mass., thence over Massachusetts Highway 101 to Gard- 
ner, Mass., thence over Massachusetts Highway 68 to junction 
Massachusetts Highway 2; thence over Massachusetts Highway 
2 to Littleton Common, Mass., and thence over Massachusetts 
Highway 110 to Haverhill; 


From Hartford over Alternate U.S. Highway 5 to junction Con- 
necticut Highway 190, thence over Connecticut Highway 190 to 

junction U.S. Highway 5, thence over U.S. Highway 5 to Spring- 
field, Mass., and thence to Haverhill as specified above; and 
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Return over these routes to Hartford. | 
Between Willimansett, Mass., and Northampton, Mass.: 


From Willimansett over Massachusetts Highway 116 to Holy- 
oke, Mass., thence over unnumbered highway to Easthampton, 
Mass., and thence over Massachusetts Highway 10 to North- 


ampton; and return over the same route. | 


Service is authorized to and from all intermediate poi its on the 
above-specified routes. 


Between Windsor, Conn., and junction Connecticut Highway 190 
with Alternate U. S. Highway 5: 


From Windsor over Connecticut Highway 75 to junction Con- 
necticut Highway 190, thence over Connecticut Highway 190 
to junction Alternate U. S. Highway 5, and return over the 
same route. 


Between Windsor Locks, Conn., and junction Connecticut High- 
ways 75 and 76: | 


From Windsor Locks over Connecticut Highway 76 to junction 
Connecticut Highway 75 and return over the same route. 


Service is authorized to and from the intermediate point of Brad- 
ley Field, Conn. | 


Between Fitchburg, Mass., and Ayer, Mass.: | 


From Fitchburg over Main and Summer Streets to the Fitch- 
burg-Lunenburg Town line, thence continuing over Summer 
Street to Kings Corners in the Community of North Leomin- 
ster, in the Town of Leominster, Mass., thence over Massa- 
chusetts Highway 13 to junction Prospect Street in North Leo- 
minster, thence over Prospect Street to junction unnumbered 
highway, thence over unnumbered highway to the Town of 
Shirley, Mass., thence over unnumbered highway via Fort 
Devens, Mass., to Ayer, and return over the same route. 


Service is authorized to and from the intermediate point of Fort 
Devens, Mass. | 


Between Chicopee, Mass., and Willimansett, Mass.: 


From junction Massachusetts Highway 116 and Granby Road 
in Chicopee, over Granby Road to Westover Field, |Mass., 
thence return over Granby Road to junction Montgomery 
Street, thence over Montgomery Street to junction Massa- 
chusetts Highway 116 in Willimansett, and return over the 
same route. 


Service is authorized to and from the intermediate point of West- 
over Field, Mass. | 
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Between Pelham, Mass., and junction Massachusetts Highway 9 
and unnumbered highway (east of Amherst, Mass.) 


From Pelham over unnumbered highway to junction Massa- 
chusetts Highway 9 and return over the same route. 


Service is not authorized to or from intermediate points. 
Between Belchertown, Mass., and Northampton, Mass.: 


From Belchertown over Massachusetts Highway 9 to North- 
ampton, and return over the same route. 


Service is authorized to and from the intermediate point of Am- 
herst, Mass. 


Between Haverhill, Mass., and Newburyport, Mass.: 


From Haverhill over Massachusetts Highway 113 to Newbury- 
port, and return over the same route. 


Service is authorized to and from the intermediate points of 
Groveland and West Newbury, Mass. 


Passengers and their baggage, 


Between Lowell, Mass., and Rockingham Park Racetrack at or 
near Salem, N. H.: 


From Lowell over Massachusetts Highway 113 to Methuen, 
Mass., thence over Massachusetts Highway 28 to Massachusetts - 
New Hampshire State Line, thence over New Hampshire Highway 
28 to Rockingham Park Racetrack, and return over the same 
route. 


Service is not authorized to or from intermediate points. 


RESTRICTION: The above-described route shall not be used in the 

transportation of passengers in through service over said carrier's 
lines between Springfield, Mass., or between points east of the junc- 
tion of Massachusetts Highway 110 and an unnumbered highway run- 
ning southeast from Westford, Mass., on the one hand, and, the race 
track on the other. 


The repetition of route description with respect to the highways over 
which operations are authorized herein is not to be construed as 
granting more than one operating right over said highways. 

IT IS FURTHER ORDERED, and is made a condition of this certifi- 
cate that the holder thereof shall render reasonably continuous and ade- 
quate service to the public in pursuance of the authority herein granted, 
and that failure so to do shall constitute sufficient grounds for suspension, 


change, or revocation of this certificate. 
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AND IT IS FURTHER ORDERED, That this certificate shall super- 
sede the certificates issued to the above-named carrier under Docket Nos. 
MC 1940 on January 23, 1947, MC 1940 Sub 9 on May 27, 1946, MC 1940 
Sub 10 on December 9, 1946, and MC 1940 Sub 16 on November 5, 1947, 
in their entirety, and that issued to the predecessor in interest under 
Docket No. MC 265 on January 29, 1947, with respect to the operating 
rights authorized herein, which certificates are hereby canceled to that 
extent; a portion of the operating rights authorized under the latter cer- 
tificate having been duly transferred to the above-named carrier as set 
forth in the footnote appended hereto. 

By the Commission, division 5. 


W. P. BARTEL, 
(SEAL) Secretary 


* | 
This certificate embraces (1) all of the operating rights previously 

granted the above-named carrier under Docket Nos. MC 1940, MC 1940 
Sub 9, MC 1940 Sub 10, and MC 1940 Sub 16; and (2) that portion of the 
operating rights previously granted Quaker City Bus Co., a Corporation, 
under Docket No. MC 265, purchased by the above-named carrier pur- 
suant to MC-F 3534, approved October 16, 1947. | 

| 


| 
| 

C-15.1 

CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
APPENDIX D 

NO. MC 1940 SUB 20 
TRAILWAYS OF NEW ENGLAND, INC., 
WEST SPRINGFIELD, MASSACHUSETTS 


At a Session of the INTERSTATE COMMERCE COMMISSION, Division 5, 
held at its office in Washington, D. C., on the 1st day of September, 
A. D., 1949 | 
| 
AFTER DUE INVESTIGATION, It appearing that the above-named 
carrier has complied with all applicable provisions of the Interstate Com- 
| 
merce Act, and the requirements, rules, and regulations prescribed 
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thereunder, and, therefore, is entitled to receive authority from this Com- 
mission to engage in transportation in interstate or foreign commerce as 
a motor carrier; and the Commission so finding; 

IT IS ORDERED, That the said carrier be, and it is hereby, granted 
this Certificate of Public Convenience and Necessity as evidence of the 
authority of the holder to engage in transportation in interstate or foreign 
commerce as a common carrier by motor vehicle; subject, however, to 
such terms, conditions, and limitations as are now, or may hereafter be, 
attached to the exercise of the privileges herein granted to the said car- 
rier. 

IT IS FURTHER ORDERED, That the transportation service to be 
performed by the said carrier in interstate or foreign commerce shall be 
as specified below: 

Passengers and their baggage, and express, newspapers, and mail, 


in the same vehicle with passengers, over an alternate regular route, for 
operating convenience only, 


Between junction new Connecticut Highway 15 and U. S. Highway 
44 near Buckland, Conn., and junction new Connecticut Highway 
15 and combined old Connecticut Highway 15 and Connecticut 
Highway 74, at Telland Station, Conn.: 


From junction new Connecticut Highway 15 and U. S. Highway 
44 over new Connecticut Highway 15 to junction combined old 
Connecticut Highway 15 and Connecticut Highway 74 and re- 
turn over the same route. 


Service is not authorized to or from intermediate points. 


AND IT IS FURTHER ORDERED, and is made a condition of this 
certificate that the holder thereof shall render reasonably continuous and 
adequate service to the public in pursuance of the authority herein granted, 
and that failure so to do shall constitute sufficient grounds for suspension, 
change, or revocation of this certificate. 


By the Commission, division 5. 


W. P. BARTEL, 
Secretary 


(SEAL) 


| 


| 
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C+45. 1 
CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
No. MC 1940 SUB 21 


TRAILWAYS OF NEW ENGLAND, INC., 
WEST SPRINGFIELD, MASSACHUSETTS . 
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| 


At a Session of the INTERSTATE COMMERCE COMMISSION, Division 5, 
held at its office in Washington, D. C., on the 23rd day of August, 
A.D., 1951 


AFTER DUE INVESTIGATION, It appearing that the above -named 
carrier has complied with all applicable provisions of the Interstate Com- 
merce Act, and the requirements, rules, and regulations prescribed there- 


| 
under, and, therefore, is entitled to receive authority from this) Commis- 


sion to engage in transportation in interstate or foreign commerce asa 


motor carrier; and the Commission so finding: 

IT IS ORDERED, That the said carrier be, and it is bepely granted 
this Certificate of Public Convenience and Necessity as evidence of the 
authority of the holder to engage in transportation in interstate|or foreign 
commerce as a common carrier by motor vehicle; subject, however, to 
such terms, conditions, and limitations as are now, or may hereafter be, 

attached to the exercise of the privileges herein granted to the said car- 
rier. | 

IT IS FURTHER ORDERED, That the transportation service to be 
performed by the said carrier in interstate or foreign commerce shall 
be as specified below: 

REGULAR ROUTES: 


Passengers and their baggage, during the season from May 15, to 
September 15, inclusive, of each year, 


Between Newburyport, Mass., and Hampton Beach, N. H.: 


From Newburyport over U.S. Highway 1 to junction Massa- 
chusetts Highway 1A, thence over Massachusetts Highway 1A 
to the Massachusetts-New Hampshire State line and thence 
over New Hampshire Highway 1A to Hampton Beach, and re- 
turn over the same route. | 


Service is not authorized to or from intermediate points. 
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RESTRICTION: Service over the above route is restricted 
against the transportation of traffic moving solely between 
Hampton Beach, N.H., on the one hand, and, on the other, 
points on carrier's existing routes between Hampton Beach, 
N.H., and Lowell, Mass., including Lowell. 


Passengers and their baggage, 
Between Worcester, Mass. and Fitchburg, Mass.: 


From Worcester over Massachusetts Highway 12 to Fitch- 
burg, and return over the same route. 


Service is authorized to and from all intermediate points. 


Between West Boylston, Mass., and junction Massachusetts High- 
ways 110 and 2, near Ayer, Mass.: 


From West Boylston over Massachusetts Highway 110 to junc- 
tion Massachusetts Highway 2, and return over the same route. 


Service is authorized to and from all intermediate points. 


AND IT IS FURTHER ORDERED, and is made a condition of this cer- 
tificate that the holder thereof shall render reasonably continuous and ade - 
quate service to the public in pursuance of the authority herein granted, 
and that failure so to do shall constitute sufficient grounds for suspension, 
change, or revocation of this certificate. 


By the Commission, division 5. 


w. P. BARTEL, 


Secretary. 
(SEAL) 


C-15.1 
CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
NO, MC 1940 SUB 24" 
TRAILWAYS OF NEW ENGLAND, INC., 
WEST SPRINGFIELD, MASSACHUSETTS 


At a Session of the INTERSTATE COMMERCE COMMISSION, Division 5, 
held at its office in Washington, D. C., on the 24th day of Septem- 
ber, A. D., 1953 
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| 
AFTER DUE INVESTIGATION, It appearing that the above-aincied 
carrier has complied with all applicable provisions of the Interstate Com- 
merce Act, and the requirements, rules, and regulations prescribed there- 
under, and therefore, is entitled to receive authority from this Commis- 
sion to engage in transportation in interstate or foreign commerce asa 


motor carrier; and the Commission so finding; | 
| 


IT IS ORDERED, That the said carrier be, and it is hereby, granted 
this Certificate of Public Convenience and Necessity as evidence of the 
authority of the holder to engage in transportation in interstate! or foreign 
commerce as a common carrier by motor vehicle; subject, however, to 
such terms, conditions, and limitations as are now, or may hereafter be, 
attached to the exercise of the privileges herein granted to the said car- 

: | 
rier. | 
IT IS FURTHER ORDERED, That the transportation service to be 
performed by the said carrier in interstate or foreign commerce shall 
be as specified below: 


Passengers and their baggage, in special round-trip operations, 
restricted to operations during the authorized racing seasons at 
the Rockingham Park Race Track, at or near Salem, N.H., begin- 
ning and ending at points on carrier's authorized routes, including 
the route specified below, and extending to the Rockingham Park 
Track, over regular routes, | 


Between Providence, R. I., and Chelmsford, Mass., with service 


to and from all intermediate points: | 
| 


From Providence over U. S. Highway 1 to junction Massa- 
chusetts Highway 115 at Foxborough, thence over sa- 
chusetts Highway 115 to junction Massachusetts Highway 27, 
thence over Massachusetts Highway 27 to junction Massa- 
chusetts Highway 126, thence over Massachusetts Highway 
126 to junction Massachusetts Highway 4, thence over Massa- 
chusetts Highway 4 to junction Massachusetts Highway 110 in 
Chelmsford, and return over the same route. 


Between junction U. S. Highway 1 and Massachusetts Highway 115, 
at Foxborough, and Methuen, Mass., as an alternate route for 
operating convenience only, with no service to or from inter- 
mediate points: | 
From junction U. S. Highway 1 and Massachusetts Highway 
115 over U. S. Highway 1 to junction Massachusetts Highway 
| 
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128 at Dedham, thence over Massachusetts Highway 128 to 
junction Massachusetts Highway 28 to Stoneham, thence over 
Massachusetts Highway 28 to Methuen, and return over the 
same route. 


AND IT IS FURTHER ORDERED, and is made a condition of this cer- 
tificate that the holder thereof shall render reasonably continuous and ade- 
quate service to the public in pursuance of the authority herein granted, 
and that failure so to do shall constitute sufficient grounds for suspension, 
change, or revocation of this certificate. 


By the Commission, division 5: 


GEORGE W. LAIRD, 
(SEAL) Acting Secretary 


* 

This certificate embraces the operating rights in Certificate bearing 
same number (MC 1940 Sub 24), issued September 26, 1952, and included 
those authorized in No. MC1940 Sub 26. 


C-15.1 
CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
* 
NO. MC 1940 SUB 25 
TRAILWAYS OF NEW ENGLAND, INC., 
WEST SPRINGFIELD, MASSACHUSETTS 


At a Session of the INTERSTATE COMMERCE COMMISSION, Division 5, 

held at its office in Washington, D. C., on the 24th day of Septem- 

per, A. D. 1953 

AFTER DUE INVESTIGATION, It appearing that the above-named 
carrier has complied with all applicable provisions of the Interstate Com- 
merce Act, and the requirements, rules, and regulations prescribed there- 
under, and, therefore, is entitled to receive authority from this Commis- 
sion to engage in transportation in interstate or foreign commerce as a 
motor carrier; and the Commission so finding; 

IT IS ORDERED, That the said carrier be, and it is hereby, granted 
this Certificate of Public Convenience and Necessity as evidence of the 


| 
1 


— 


| 
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authority of the holder to engage in transportation in interstate or foreign 
commerce as a common carrier by motor vehicle; subject, however, to 


such terms, conditions, and limitations as are now, or may hereafter be, 


attached to the exercise of the privileges herein granted to the said car- 


rier. 
IT IS FURTHER ORDERED, That the transportation service to be 


performed by the said carrier in interstate or foreign commerce shall be 

as specified below: 
Passengers and their baggage, in special round-trip operations, be- 
ginning and ending at points on carrier's authorized routes located 
north and northeast of Chelmsford, and at those authorized points 
on the routes specified below, and extending to either the Nar- 
ragnasett Park Race Track at or near Pawtucket, R. I., or the Lin- 
coln Downs Race Track at or near Lincoln, R. L., during) the au- 
thorized racing seasons at each track, respectively, as follows: 


Between Chelmsford, Mass., and the Narragansett Park Race 
Track at or near Pawtucket, R. I., with service to and from all 
intermediate points north of the junction of Massachusetts High- 
way 115 and U. S. Highway 1: | 
From Chelmsford over Massachusetts Highway 4 to junction 
Massachusetts Highway 126, thence over Massachusetts High- 
way 126 to junction Massachusetts Highway 27, thence over 
Massachusetts Highway 27 to junction Massachusetts Highway 
115, thence over Massachusetts Highway 115 to junction U. S. 
Highway 1, thence over U. S. Highway 1 to junction Massa- 
chusetts Highway 1-A, thence over Massachusetts) Highway 
1-A to the Massachusetts -Rhode Island State line, and thence 
over Rhode Island Highway 1-A to the Narragansett Park Race 
Track, and return over the same route. 


Between Chelmsford, Mass., and the Lincoln Downs Race Track 
at or near Lincoln, R. I., with service to and from all intermedi- 
ate points north of junction Massachusetts Highways 115 and 1-A: 


From Chelmsford as specified above to junction Massachu- 
setts Highways 115 and 27, thence over Massachusetts High- 
way 115 to junction Massachusetts Highway 1-A, thence over 
Massachusetts Highway 1-A to junction Massachusetts High- 
way 11, thence over Massachusetts Highway 11 to the Massa- 
chusetts-Rhode Island State line, thence over Rhode Island 
Highway 11 to junction Rhode Island Highway 114, thence over 
Rhode Island Highway 114 to junction Rhode Island Highway 
116, thence over Rhode Island Highway 116 to junction Rhode 
Island Highway 146, thence over Rhode Island Highway 146 to 
the Lincoln Downs Race Track, and return over the same 
route. | 
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Between Lowell, Mass., and junction U. S. Highway 1, and Massa- 
chusetts Highway 115, at Foxborough, as an alternate route for 
operating convenience only, with no service to or from intermedi- 
ate points, as follows: 


From Lowell over Massachusetts Highway 3A to junction U.S. 
Highway 3 at Billerica, thence over U. S. Highway 3 to junc- 
tion Massachusetts Highway 128 at Woburn, thence over Mas- 
sachusetts Highway 128 to junction U. S. Highway 1 at Dedham, 
thence over U. S. Highway 1 to junction Massachusetts High- 
way 115 at Foxborough; also from junction U. S. Highway 1 
and Massachusetts Highway 140 at Foxborough over Massa- 
chusetts Highway 140 to junction Massachusetts Highway 11 

at Wrentham, and return over the same routes. 


AND IT IS FURTHER ORDERED, and is made a condition of this cer- 
tificate that the holder thereof shall render reasonably continuous and ade- 
quate service to the public in pursuance of the authority herein granted, 
and that failure so to do shall constitute sufficient grounds for suspension, 
change, or revocation of this certificate. 

By the Commission, division 5. 


GEORGE W. LAIRD 
(SEAL) Acting Secretary 


* 

This certificate embraces the operating rights in Certificate bearing 
same number (MC 1940 Sub 25), issued October 28, 1952, and includes 
those authorized in No. MC 1940 Sub 27. ; 


[Filed Sept. 25, 1962] | 
EXHIBIT B 
(Attached to Defendant's Motion for Summary Judgment) 


AFFIDAVIT OF J. W. POWELL IN SUPPORT OF 
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 


CITY OF BOSTON, ) 
COMMONWEALTH OF MASSACHUSETTS ) 


ss 


J. W. Powell, being first duly sworn upon his oath, deposes and 


says: (1) thatIlam and for many years past have been, and during the 
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time alleged in the complaint herein was General Manager of Trailways of 
New England, Inc., a Massachusetts corporation having its principal place 
of business at 10 Park Square, Boston, Massachusetts; and that as such, 
and for many years past including all time relevant hereto have been 


charged with and exercise direct supervision and control over all of the 
operations of Trailways of New England, Inc., defendant herein, and was 
so charged and did so exercise on the date of the accident alleged in the 
complaint; that I have read the pleadings and other papers filed herein and 
have made an investigation into the facts relevant hereto; that I have com- 
plete and personal knowledge of the entire operations of Trailways of New 
England, Inc. including those on and about the date of the alleged accident; 
that this affidavit is made in support of defendant's motion for ‘Summary 
Judgment and is based upon my personal knowledge; | 


(2) That Trailways of New England, Inc. is a common carrier of 


passengers and their baggage and express by motor carrier in interstate 
commerce and as such is subject to the jurisdiction of the Interstate Com- 


merce Commission, which has issued to it certain Cortiticaten of Public 
Convenience and Necessity authorizing its operation as such common car- 
rier within and between the States of New York, Connecticut, Rhode Island, 
Massachusetts, New Hampshire, and Maine in an area known commonly as 
New England; that New York City is the furtherest point to the south to 
which said defendant does or ever has operated or been authorized to oper- 
ate; that it holds no operating authority from the District of Columbia Pub- 
lic Utilities Commission, or from the Public Service Commissions of the 
State of Maryland or Virginia and it never has held any such authority; 
that Exhibit B annexed to defendant's motion for Summary Judgment sets 
forth the entire operating authority of defendant in effect during the year 
1957, as issued by the Interstate Commerce Commission and specifically, 
as was in effect on and about the date of the accident as alleged in the com- 
plaint. 
(3) That Trailways of New England, Inc. does not now, | did not on 
the date of the alleged accident, and never has operated its bus line south 
of New York City; it conducts no business within the District of Columbia 
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with the general public and the only activities which it does have within 
the District of Columbia relate purely to internal administrative matters 
and even these activities were not carried on within the District of Colum- 
bia during the time of the alleged accident but, to the contrary, the affairs 
of defendant at that time were being administered by a trustee in bank- 
ruptcy in the State of Massachusetts. 

(4) That Trailways of New England, Inc. neither owned nor operated, 
either directly or through an agency or otherwise, the bus involved in the 
alleged accident as set forth in plaintiff's complaint; it neither controlled 
nor had a right to control either the said bus or its driver either directly 
or through any agency or otherwise; and the driver of said bus is not, was 
not on the date of the alleged accident and never has been an agent, servant 
or employee of Trailways of New England, Inc. 

/s/ 3. W. Powell 
Ses Subscribed and sworn to before me this 4th day of September, A.D. 


/s/ Francis X. Kearney 
(SEAL) Notary Public 


[Filed Sept. 25, 1962] 


EXHIBIT C 
(Attached to Defendant's Motion for Summary Judgment) 


AFFIDAVIT OF HENRY M. WARWICK IN SUPPORT OF 
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 


CITY OF WASHINGTON 


) ss 
DISTRICT OF COLUMBIA ) 


Henry M. Warwick, being first duly sworn upon his oath, deposes 
and says: 

(1) Iwas the operator of a bus which was involved in an accident 
with plaintiff's vehicle on or about July 9, 1957 at the intersection of New 
York Avenue and Bladensburg Road, Northeast, Washington, D. C., and 


Deft's Ex. C (Cont'd) 


which accident is the subject matter of this law suit; previously I was 
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named as a defendant in this action but was dismissed for want of prose- 
cution; | 

(2) Iam not now and never have been and, specifically, on al about 
the date of the accident alleged in the complaint, I was not an employee of 
Trailways of New England, Inc.; neither was I then under its supervision 
or control, either directly or indirectly, and I was not acting on its behalf 
in any capacity whatsoever; at the time of the accident I was employed by 
Safeway Trails, Inc., in Washington, D. C., where I have been employed 
for many years and where I am still employed and all of which was known 
to plaintiff well prior to the institution of this suit; 

(3) The bus which I was operating at the time of the alleged accident 
was not owned by Trailways of New England, Inc., and was in no way sub- 
ject to its supervision or control or right to control and neither was I; I 
received my instructions and work assignments from Safeway Trails, Inc.; 
the bus in question was in fact owned by the Tennessee Coach Company 
and was a so-called pool bus; | 

(4) The accident was caused solely by plaintiff who started to make 
a left-hand turn into the path of my oncoming bus all as was developed 
fully at a hearing before an assistant corporation counsel following which 
said plaintiff was charged with failing to yield the right-of-way to me; it 
was at this same hearing that plaintiff learned again the a of my em- 
ployer; and | 

(5) This affidavit is made in support of defendant's Motion for Sum- 
mary Judgment and is made of my personal knowledge. | 
/s/ Henry M. Warwick 


| 
| 

Subscribed and sworn to before me this 24th day of September, A.D. 
| 
| 


1962. 


(SEAL) /s/ Thomas M. Wilson 
Notary Public 


My commission expires Feb. 29, 1964 
| 
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EXHIBIT D 
(Attached to Defendant's Motion for Summary Judgment) 


{Filed Apr. 15, 1957, Transportation Department] 


PUBLIC SERVICE COMMISSION 
CF MARYLAND 


yee 

(This form must be typewritten) 
Application is hereby made to the Public Service Commission of Maryland for per- 
mits to operate the following motor vehicles for public use on fixed routes in the 
State of Maryland as described by the Applicant of form T - 2, on file with the Com- 
mission. 

Date May 1, 1957 

Name Safeway Trails, Inc. 
Postoffice address 820 T Street N.E., Washington, D.C. 
Nature of Service: Passenger Seat Mileage Freight * * * 
TO BE FILLED IN BY APPLICANT NOT TO BE FILLED IN BYAPPLICANT 


2 


Vehicle 
No. Make Year Serial No. Capacity Permit No. Issued * * * 
ke Rn OS 


— ee 


Capitol Bus Company - Equipment Owner 


GMC 1952 PD4103-922 57SM-819 5-1-57 
uy # PD4103-923 y 820 ny 

PD4103-924 821 
PD4103-925 822 
PD4103-926 823 
PD4103-1442 

PD4103-1443 

PD4104-1392 

PD4104-1393 

PD4104-1394 

PD4104-1395 

PD4104-1396 

PD4104-1397 


Queen City Coach Co. - Equipment Owner 


PD4104-417 

PD4104-1495 
PD4104-1496 
PD4104-1497 
PD4104-1707 
PD4104-1708 
PD4104-1709 


Deft's Ex. D (Cont'd) 
| 


Vehicle 
No. Serial No. Capacity Permit No. Issued * * * 


Tennessee Coach Company - Equipment Owner 


TCC-635 GM 1956 PD4104-1716 39 57SM-839 
TCC-636 " " PD4104-1717 39 840 
TCC-637 " a PD4104-1718 39 ue 841 
TCC-638 " " PD4104-1723 39 " 842 


Continental Southern Lines, Inc. - Equipment Owner 


CS-2712 GM 1957 PD4104-2021 41 "843 
Cs-2713  " y PD4104-2022 41 M 844 


It is my understanding that permits are issued to me upon condition that no trans- 
fer of same will be allowed by the Public Service Commission of Maryland and that 
no operation thereunder is to begin unless and until proper license therefor is ob- 
tained from the Department of Motor Vehicles. 

I hereby accept said permit subject to the conditions named and agree to procure 
license and begin operating within thirty (30) days from date of issuance of permit. 
And I do hereby certify that I have received and read copies of orders Nos. 12184, 
15012, 17987, 18225, 26943 and 50456 of the Public Service Commission of Mary- 
land, and I agree to comply with the provisions thereof, and I understand that noth- 
ing in this Order is to be construed as giving permission to operate ae proper 
license from the Department of Motor Vehicles. 


Sign Here /s/ W. A. Eders 
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EXHIBIT E 
(Attached to Defendant's Motion for Summary Judgment) 


THE MUNICIPAL COURT FOR THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 
4th and E Streets, N. W. Washington, D. C. 


A.A.A.A. CATERERS, INC., vs. TRAILWAYS OF NEW ENGLAND, 
individually & to the use of the INC., a corporation 

AMERICAN AUTOMOBILE 

INSURANCE COMPANY 


No. M 32855-59 
CERTIFICATE 
I hereby certify that on May 15, 1961, that the following entry ap- 


pears of record in the above-entitled cause of action: "Judgment on the 
trial finding for Defendants" JUDGE BEARD. 


WITNESS the Honorable Chief Judge of said Court; this 18th day of Sep- 
tember, 1962. 


WALTER F. BRAMHALL, Clerk 


(SEAL) 


Bynes 


Deputy Clerk 


[ Filed October 1, 1962] 


NELSON H. WEADE, ) | 
Plaintiff, ) 
v. Civil Action No. 3168-59 
TRAILWAYS OF NEW ENGLAND, INC., ) 
Defendant ) 


OPPOSITION TO MOTION FOR SUMMARY JUDGMENT; | 

MOTION TO ADD SAFEWAY TRAILS, INC. AS A PARTY 

DEFENDANT; MOTION TO EXTEND TIME WITHIN WHICH 
TO FILE POINTS AND AUTHORITIES, ET CETERA | 


OPPOSITION TO MOTION FOR SUMMARY-JUDGMENT 


1. This case is set before Judge Pine on October 5, 1962 at 11:00 
A.M. for Settlement Conference and is on the Daily Trial Calendar for 
October 16, 1962, and defendant has no new facts or law contained i in his 
Motion for Summary Judgment and has waived or is estopped from pre- 
senting it to the Court at this time. | 
: 2. That filing of the Motion for Summary Judgment at this time 
will delay trial of the case which has been pending for many years and 
should reach a final disposition on October 16, 1962. ! 

“3. The defendant filed a similar Motion in the case cited in para- 
graph two (2) of the defendant's Points and Authorities, which Motion was 
denied by the Municipal Court. Inspection of the jacket of the Municipal 
Court case by this Court will clearly show that the parties there were 

not the same as represented in the defendant's Motion. 
4. Defendant has withdrawn the exhibits used in the Municipal 
Court to assist him with his Motion for Summary Judgment here which 


clearly shows the point was raised long ago by the defendant and there 


is no excuse for the point to be raised again at this untimely stage of 


these proceedings. 
MOTION TO ADD SAFEWAY TRAILWAYS, INC. AS A) 

PARTY DEFENDANT 

1. That Safeway Trails, Inc. furnished Trailways of New England, 

Inc. information used by the latter to deceptively answer Intertogatories 
propounded by the plaintiff. ! 
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2. The deception was successful and the plaintiff proceeded against 
Trailways of New England, Inc. until Safeway Trails, Inc. apparently 
was safe behind the bar of the Statute of Limitations. 

3. That William A. Roberts, Charles B. McInnis, and other mem- 
bers of the law firm of Roberts & McInnis, are officers and directors of 
both Trailways of New England, Inc. and Safeway Trails, Inc. and par- 
ticipated with the two corporations in formulating answers to plaintiff's 
Interrogatories that are couched in language clearly intended to lead 
plaintiff to believe Trailways of New England, Inc. was the proper cor- 
porate party defendant. 

4. The conduct of the law firm and two corporations is such that 
they have all waived and are estopped from the benefits of the Statute 
of Limitations and are also estopped from denying Trailways of New 
England, Inc. is the proper party defendant. 

5. If the Court will take the plaintiff's Interrogatories and the de- 
fendant’s, Trailways of New England, Inc., Answers thereto and read 
them it can come to no conclusion other than the fact that Trailways of 
New England, Inc. is the real party defendant. 

6. The plaintiff is willing to amend the Complaint to include Safe- 
way Trailways, Inc. as a party defendant and to allege the conspiracy 
that resulted in the deceptive answers filed to the Interrogatories answer - 
ed by Trailways of New England, Inc. 


MOTION TO EXTEND TIME WITHIN WHICH TO FILE 
POINTS AND AUTHORITIES, ET CETERA 


, ANN SS ee eee ee 


1. Defendant's Motion contains twenty-three (23) pages and it will 
require more time than allowed by the Rules in order to prepare a proper 
answer. 

2. Plaintiff requires time to document from public records the 
following facts: 

a. Defendant, in the Municipal Court suit, cited in his Motion, 


moved for summary judgment on the same ground and the Motion was de - 


nied by the Court. Plaintiff, in the Municipal Court case, was heard on 
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the merits and as can be seen from defendant's Exhibit No. E, tne Court 
entered: "Judgment on the trial findings for defendants." There is no 
basis in the record for defendant's statement that the Court ruled as it 
did "because defendant in no way was involved in this accident." 

b. William A. Roberts, Charles B. McInnis, and other mem- 
bers of the law firm of Roberts & McInnis, counsel for the defendant, 
were on July 9, 1957, the date of the accident, and on July 6, 1960, the 
time when defendant answered Interrogatories propounded by the plaintiff, 
directors and officers of Trailways of New England, Inc. and Sdfeway 
Trails, Inc., and, as such, had full knowledge of the facts used to de- 
ceptively answer the Interrogatories propounded by the plaintiff. 

c. That in addition to the above corporations, William A. 
Roberts and Charles B. McInnis were, at the time of the accident and 
at the time the Interrogatories were answered, officers and directors 
of Trailways Terminal of Washington, Inc. and Trailways Service, Inc. 
and, as such, had complete knowledge of the overall operation of the 
Trailways enterprise and used this knowledge in formulating the decep- 
tive Answers made by the defendant, Trailways of New England, Inc. to 
the Interrogatories propounded by the plaintiff. | 

d. Defendant, by conduct other than the deceptive Answers 
to the Interrogatories, lead plaintiff to believe Trailways of New England, 
Inc. was the proper corporate defendant until the Statute of Limitations 


had appeared to run against the defendant, Safeway Trails, Inc; Plaintiff, 


given time, can demonstrate for the Court clearly the deception practiced 
by the defendant which results in a waiver, or estoppel, of its right now 
to defend on the basis the corporate defendant named herein is not the 
proper corporation. ! 

e. Trailways of New England, Inc. was doing business in 
the District of Columbia on the date of the accident, and public records 
will show this to be a fact and that this fact was known to counsel for 
defendant herein. | 

f. That the interestof the law firm and the two corporate 
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defendants is such that each is chargeable with knowledge of the other 
and, having used that knowledge to deceive the plaintiff and the Court, 
none can now complain of any harm that may result from this deception. 

WHEREFORE, the premises considered, the plaintiff prays the 
Court for an Order: 

1. Dismissing the Motion for Summary Judgment filed by the 
defendant. 

2. To allow plaintiff to amend the Complaint to include Safeway 
Trails, Inc. and such allegations as may be necessary to show the de- 
ception practiced on the plaintiff. 

3. To extend the time within which plaintiff must file opposing 
Points and Authorities, et cetera. 

TAYLOR & WALDRON 


/s/ Harry E. Taylor, Jr. 
Attorneys for Plaintiff 
917 - 15th Street, N.W. 
Washington 5, D.C. 


POINTS AND AUTHORITIES 


1. Rule 56, FRCP. 
2. Rule 9 (b) (h), LCR. 
[ Certificate of Service] 


[ Filed October 10, 1962] 


POINTS AND AUTHORITIES IN OPPOSITION TO MOTION 
TO ADD SAFEWAY TRAILWAYS, INC. AS A PARTY 
DEFENDANT 


Comes now defendant, by and through its attorneys, and opposes 
plaintiff's Motion to Add Safeway Trailways, Inc. as a Party Defendant, 
for the following reasons: 

1. This cause was certified to the ready calendar on March 23, 
1961; it was pretried on March 2, 1962; long before any of these times 
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plaintiff was well aware of the fact that Safeway Trails, Inc. was the bus 
line involved in the accident of which complaint is made and that defen- 
dant Trailways of New England, Inc. was not involved in any way either 
as owner or operator of the motor coach. Rule 11(f) of the local rules 
of court provides in part as follows: | 
"(f) Except motions for a continuance or advancement of trial date, 
or for judgment, no motion may be filed or accepted by the Clerk 
for filing in any civil action after it is placed on the ready calendar 
except by leave of the Pre-Trial Judge who shall grant the same only 
upon showing of extraordinary circumstances arising subsequent 


to the filing of the certificate of readiness." 
Because plaintiff was aware of the involvement of Safeway Trails, Inc. 
well prior to the filing of the certificate of readiness, no showing of 
subsequent extraordinary circumstances can be shown. Furthermore, 
defendant is not aware that the Pre-Trial Judge even has authorized the 
filing of plaintiff's motion to add a party defendant. | 

2. On the face of the complaint filed herein and on the motion 
itself it is evident that the statute of limitations has run as to Safeway 
Trails, Inc. in this accident which occurred on July 9, 1957. Plaintiff 
now seeks to add Safeway Trails, Inc. as an additional defendant long 
after the statute of limitations has run, contrary to the law of this juris- 
diction. See Harris vs Stone et al (D.C. D. C. 1953) 115 F. Supp. 531. 

Futhermore, in a companion action in the Municipal Court, D:::C.., 
arising out of the same accident wherein plaintiff's insurer sought to re- 
cover subrogated property damage, that court denied an identical motion 
filed therein by plaintiff's same counsel. See AAAA Caterers, Inc. v. 
Trailways of New England, Inc., Municipal Court, D. C., Civil Action 
No. M 32855-59. | 

3. Plaintiff's counsel has known of the involvement of Safeway 
Trails, Inc. in this accident for some very considerable time having been 


advised of it over two years ago by defendant's counsel. Nevertheless, 


| 
plaintiff has been content to proceed against defendant until oT it is too 
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late to bring in additional parties. There was no deception played on 
plaintiff's counsel at anytime, and his present plight is the result only 

of his own negligence, and particularly is it the result of his own anti- 
pathetic behavior toward any suggestion or recommendation from defense 
counsel. 

4. The wholly unfounded and unverified allegations of plaintiff's 
motion are themselves so scandalous and unprofessional as to permit the 
said motion to be stricken under Rule 12(f) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., and the said motion denied. 

ROBERTS & McINNIS 
/s/ Maxwell A. Howell 


*x* * * 


Attorneys for Defendant 
[ Certificate of Service] 


[ Filed October 10, 1962] 


POINTS AND AUTHORITIES IN OPPOSITION TO PLAINTIFF'S 
MOTION TO EXTEND TIME WITHIN WHICH TO FILE POINTS 
AND AUTHORITIES, ET CETERA 


A eS SS) SS eee 


Comes now defendant, by and through its attorneys, and opposes 


plaintiff's Motion to Extend Time etc. for the following reasons: 

1. The said motion was filed after this cause was placed on the 
ready calendar and after pre-trial and otherwise was not filed in accord- 
ance with Rule 11(f) of the local rules of court. 

2. Plaintiff's counsel has known for several years that he had sued 
the wrong defendant but apparently has been content to ignore this fact. 
As recently as the time of pre-trial herein on March 2, 1962, plaintiff 
again was reminded of this fact and specifically was advised that a motion 
for summary judgment would be filed. And even after all of this fore- 
warning and with the case alerted for trial plaintiff still claims he is 


unable to proceed in defense of his scandalous allegations but needs more 
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time to prepare. In his opposition to the Motion for Summary Judgment 

plaintiff objects that it will delay the trial, but at the same time he seeks 

a delay now apparently beyond the trial date. Indeed, it was represented 

by plaintiff's counsel in a companion suit before the Municipal Court, 

D. C., that he there would offer proof of the same allegations, ‘but there 

was none, and that trial resulted in judgment for this same defendant. If 

after more than two years plaintiff is unable to prove defendant's involve- 

ment in this accident, it is suggested that a few more weeks will not 

help him. 
3. The allegations of plaintiff's motion are unfounded and unverified 


and largely are irrelevent. The allegation of conspiracy and deceit are 
totally untrue as plaintiff's counsel certainly should know by this late 
period, and no extension of time will change this fact. | 
4. The wholly unfounded and unverified allegations of plaintiff's 
motion are themselves so scandalous and unprofessional as to permit the 
said motion to be stricken under Rule 12(f) of the Federal Rules of Civil 
Procedure, 28 USCA, and the motion denied. 
ROBERTS & McINNIS | 
‘/s/ Maxwell A. Howell 


* * * 


Attorneys for Defendant 


[ Certificate of Service] 


[ Filed October 25, 1962] 


AFFIDAVIT OF L. H. WARWICK IN SUPPORT OF 
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 


CITY OF WASHINGTON ) 
) ss. | 
DISTRICT OF COLUMBIA ) | 


L. H. Warwick, being first duly sworn upon his oath according to 
law, deposes and says: 
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1. Iam the Operation's Manager of Safeway Trails, Inc., a com- 
mon carrier of passengers, their baggage and express, by motor vehicle, 
in interstate commerce over regular routes and schedules pursuant to 
certain certificates of public convenience and necessity duly issued by 
the Interstate Commerce Commission. I have held this position for many 
years including the date and time alleged in the complaint herein; I am 
in charge of the operations department of Safeway Trails, Inc. and am 
charged with many duties including the scheduling of all runs, employ- 

_ ment and assignment of all coach operators, assignment of equipment to 
cover the schedules and runs and general supervisor over two hundred 
coach operators and employees. 

2. On July 9, 1957, the date of the accident alleged in the complaint, 
Henry M. Warwick was a coach operator in the employ of Safeway Trails, 
Inc. and as such covered the New York to Washington, D.C. portion of 
a through-run which was returning to Memphis, Tennessee. While operat - 
ing bus number TC 635, owned by the Tennessee Coach Company, over 
the franchise of Safeway Trails, Inc., operator Henry M. Warwick was 
involved in an accident with a vehicle operated by plaintiff at the inter- 
section of New York Avenue and Bladensburg Road, N.E., Washington, 
D.C. The motor coach which he was operating was neither owned nor 
operated by Trailways of New England, Inc. nor under its control or 
supervision but at all times was under the control and supervision of 


Safeway Trails, Inc. 
/s/ L. H. Warwick 


Subscribed and sworn to before me this 24th day of October, A.D. 
1962. 


/s/ John R. Treital 
Notary Public 


(SEAL) 


[ Certificate of Service] 


[ Filed January 8, 1962] | 
| 


TRANSCRIPT OF PROCEEDINGS | 


Washington, D. iC. 
October 26, 1962 


The above-entitled matter came on for hearing on motion for ; 
summary judgment before THE HONORABLE CHARLES F. McLAUGHLIN, 
Judge, at approximately 10:00 A.M. 


APPEARANCES: 
On behalf of the plaintiff: 
Harry E. Taylor, Jr., Esq. 
On behalf of the defendant: 
Maxwell A. Howell, Esq. 


THE CLERK: Weade versus Trailways. 
THE COURT: This comes before the Court on a motion for summary 
judgment filed by the defendant. Counsel for the movant may proceed. 
MR. HOWELL: May it please the Court, my name is Howell. I 
am attorney for the defendant, Trailways of New England. This is a mo- 


tion for summary judgment. It was an accident case which occurred 
over here at the intersection of Bladensburg Road and New York Avenue, 
between a bus and an automobile. The automobile was operated by the 
plaintiff. The automobile made a left-hand turn into the face of the on- 
coming bus. There is a dispute what color the light was and who had the 
right-of-way. 

We are before the Court this morning for summary judgment be- 
cause the plaintiff has sued the wrong defendant. How he got the name 
of Trailways of New England I do not know. | 

THE COURT: I can't hear you. Keep your voice up, please. 

Mr. HOWELL: Yes, sir. I am before you this morning on a motion 
for summary judgment because the plaintiff has sued the wrong defendant. 
He sued a New England bus company that does not operate in the District 
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of Columbia. In my motion I have stated that the bus operator who former- 
ly was a defendant in this case, whom the plaintiff dropped along the way, 
was the correct bus driver. But somehow or other the plaintiff has 
elected to sue the wrong bus company. 
I have attached to my motion the Interstate Commerce Commission 
Certificate of Public Convenience and Authority issued to this bus line 
which indicates that this bus line is authorized to serve in an area circum- 


scribed generally by New York City to the south, and I believe Portland, 


Maine to the north. It is a New England bus corporation, Your Honor, 


and does not operate in Washington in any way, shape, or manner. 

There is also attached to my motion -- 

THE COURT: This is Trailways of New England, Incorporated? 

MR. HOWELL: Yes, Your Honor. 

There is also attached to my motion as Exhibit B an affidavit by 
the General Manager of that Trailways of New England, the man who 
actually runs the company in Boston, Massachusetts, and he further in- 
dicates that this bus line in no way was involved in this accident, does 
not operate in this area, and so forth. 

THE COURT: Now, one of the first questions that arises in a mo- 
tion for summary judgment, of course, a threshold question, is whether 
there is a question of fact involved. We have Rule 9(h) which requires 
that a showing be made that there is no question of fact. 

MR. HOWELL: There is not, Your Honor. I have filed with my 
motion a statement of material fact as to which I contend there is no 
material issue. I filed this under Rule 9(h). 

As Your Honor knows, three days before today it was incumbent 
upon the plaintiff to file a counter-statement or at least a statement of 
those facts which he contends are in dispute. No such statement has 
been filed and, therefore, these facts are taken as conceded. 

The facts which are conceded are that there was a collision on July 
9, 1957, at the intersection of New York Avenue and Bladensburg Road 
between an automobile operated by the plaintiff and a bus operated by one 
Henry M. Warwick, who is the now-dismissed defendant in this case. 
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THE COURT: Does this Rule 9(h) statement include a showing that 
the defendant does not operate in the District of Columbia? ! 

MR. HOWELL: Your Honor, Rule 9(h) -- | 

THE COURT: I know what Rule 9(h) is. | 

MR. HOWELL: It provides merely that I shall file a statement of 


facts as to which I contend there is no dispute. | 
THE COURT: I am asking you if the Rule 9(h) which you filed con- 
tains a statement substantiating your verbal statement here that the de- 
fendant company does not operate in the District of Columbia. | 
MR. HOWELL: The statement of material facts which I have filed, 
Your Honor, does so state. | 
THE COURT: Very well. 
MR. HOWELL: I have stated five material issues. The ‘second 
one is that the bus driver was not -- excuse me -- that he was employed 
by Safeway Trails, which was another bus company, and he wal operating 
under the employ of Safeway Trails at that time. The third statement 
is that the bus was owned by the Tennessee Coach Company. The fourth 


one is that Trailways of New England does not operate south of New York 
City. The fifth point is that Trailways of New England was neither the 
owner nor the operator of this bus and the bus driver Warwick was neither 
its agent, servant, nor employee, and that the bus was not being operated 
in the business of Trailways of New England. | 
THE COURT: What type of service was had? 
MR.HOWELL: Trailways of New England, Your Honor, is present 
in the District of Columbia for the purpose of certain internal administra - 
tive affairs. There happens to be a tabulating machine shop here which 
runs through its payroll records. It does not engage in public business 


with the public here, however, Your Honor. It does not engage in bus- 
iness with the public in the District of Columbia. | 

THE COURT: Have you filed a motion to quash the service on the 
purported agent? | 

MR. BOWELL: Well, Your Honor, I filed a motion as t Warwick, 
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but Trailways of New England was properly served. I do not dispute 


that, Your Honor. It was properly served with the summons in this matter. 

I might point out to Your Honor that this suit in this court is a com- 
panion suit to one which formerly had been in the Municipal Court. The 
one in the Municipal Court was brought by four A Caterers against the 
same defendant. Four A Caterers is a caterers business that the plain- 
tiff formerly had, and it was to recover damage to his automobile, and 
the same matter came before His Honor Judge Beard a couple of years 
ago and upon a showing, as 1 am now demonstrating to the court here, 
that this was the wrong defendant, His Honor without even requiring me 
to present a defense, summarily dismissed the suit at the conclusion of 
the plaintiff's case. The plaintiff was unable to establish that the correct 
defendant in this case should have been Trailways of New England. 

I have a certified copy of that judgment attached to my motion as 
Exhibit E. I also have attached to my motion as Exhibit D a certified 
copy of a record from the Maryland Public Service Commission indicating 
that Bus TC-635, which was the bus involved in this accident, Your Honor, 
was owned by the Tennessee Coach Company and was operating under 
lease to Safeway Trails, Incorporated. 

On Page 35 of the plaintiff's deposition, which I took awhile ago, 

he readily identified the bus as bus TC-635 and he readily stated 
that this was a Tennessee Coach Bus. He knew the name and so forth 
and frankly, Your Honor, he couldn't avoid it very well, because the 
Tennessee Coach Company was printed in big red letters all over the 
side of the bus. 

1 submit to the Court that the wrong defendant is before the Court 
now and for that reason it should be dismissed as to defendant Trailways 
of New England. 

Thank you, Your Honor. 

MR. TAYLOR: May it please the Court, Your Honor, my name is 
Harry E. Taylor, Jr. I represent the plaintiff in this case and the gen- 
uine issues of fact that I think are adequately raised by the pleadings in 
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this case, is whether or not Trailways of New England is at this time es- 
topped from raising the issue of whether or not they are the proper de - 
fendant. 

This is a case, Your Honor, which has some very unusual features. 
The counsel, the firm of Roberts & McInnis, the senior partners thereof, 
are directors and officers of Trailways of New England, Safeway Trails, 
and two other corporations bearing the name Trailways. The original 
defendants named in this suit, the individual Warwick, the driver, and 
Trailways of New England, were represented by the same firm, by the 
same individual in the same firm and, therefore, at the time the interroga- 

tories propounded to the defendant in this case were answered, there 
was constructive, if not actual knowledge, on the part of my adversary, 
his employers, and all of the corporations involved, of the facts of this 
case. 

Now, Your Honor, I think that if you will look where I put that yel- 
low sheet of paper in the file you will find the interrogatories, and if you 
will go with me over just a few of those you will see, Iam sure, and 
judge here this morning that Trailways of New England stuck their head 
in a noose, they took a position that was false when it was to their benefit 
to do so, and now they can't change their position and say: Now, we want 
to go back and we want to take a truthful position. 

I am not going to have to read all of these interrogatories, Your 
Honor. I think just a few will demonstrate the deception that I have al- 
leged in my pleadings. | 

These interrogatories, Your Honor, were addressed to the defendant 
Trailways of New England, and my first interrogatory they answered 
truthfully. 

I asked them: If you are answering on behalf of a defendant cor- 
poration, please state your position with said corporation. That was the 


only truthful answer I got. It said: Tama Supervisor of Safety and Train- 
: | 
ing. 


No. 2. Have you questioned all agents, servants, and employees of 
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the defendant who may have information to enable you to fully an- 


swer these interrogatories? Answer: Yes. That may be true. 

Now, No. 3 Il asked: Was the defendant the owner of the vehicle 
alleged in the plaintiff's declaration to have caused damage to the plain- 
tiff? 

Now, the answer to that question, Your Honor, was no. They 
could have answered no, but here the deception commences. They said: 
No. This was a leased bus. 

What other conclusion could a person reasonably draw from that 
than that the Trailways of New England was the lessee? 

The only way they could have known that information was the fact 
they were all behind the corporate veil. One big circular corporate veil, 
and they were using these facts to keep Safeway Trails, Inc. concealed 
as the true party defendant. 

The deception gets deeper. Let's look at the next question, No. 4. 
We can pass that because it refers to No. 3. 

But when we get down to No. 5: If the operator of the bus was a 
person other than the owner state whether or not at the time of the al- 
leged accident the operator was engaged on the business of the owner of 
said vehicle. 

They say the vehicle is being operated under a lease arrangement. 

What fair conclusion can you draw but that Trailways of New England 
is the lessee? 

It gets worse, Your Honor. 

The next question, No. 6: State the exact location and address of 
the place from which the operator of the defendant's vehicle started his 
trip on the day of the alleged accident. The defendant's vehicle. 

No. 6: The driver of the bus at the time of the accident started 
his portion of the run at the Trailways Terminal at 8th Avenue and 41st 
Street, New York City. 

Now, if they wanted to be truthful, Your Honor, at the start of 
these interrogatories they could have said no, this corporation is not 


involved. 


53 
And they stand here and they say Trailways of New England is not 


involved in this case. Well, they were involved in this deception and 

they were involved in getting together with Safeway Trails, which this 

counsel represents, and putting in the court records these interrogatories. 
From there on, Your Honor, No. 7 says: State the locations and 


addresses of any stops made by the operator of the defendant's vehicle 


within two hours prior thereto. | 

They say: Regularly scheduled stops were made such and such and 
such. 

Now, Your Honor, if the Court sanctions this sort of ee to 

interrogatories by persons who are in the situation that counsel 
and these two corporations were, and say that after the statute of limi- 
tations they came up to me and they said: Well, hah, you've got the wrong 
defendant. | 

And I said: Well, the profession has sunk to a new low if the Court 
sanctions you getting Trailways of New England out of this law suit after 
answering those interrogatories in that manner. | 

Your Honor, you can read those, you can deliberate on them, you 
can consider them, and you will just be shocked that anyone could sit 
down and do that. I have never done it and I practiced law for thirteen 
years, and in corporation cases, and I have never seen one go to another 
corporation and say: Now, we've got all the facts here; if we design these 
answers cleverly we can lead this lawyer down the primrose path when 
the statute of limitations comes up -- | 

THE COURT: What question of fact are you contending is involved? 

MR. TAYLOR: That they are estopped, Your Honor; that Trailways 
of New England is the proper defendant in this case; that they aut now 
claim that they are not. 

THE COURT: Are you contending there is a question of) fact whether 
the Trailways of New England was the operator of the bus? | 

MR. TAYLOR: That's the question of fact, Your Honor, 

The question of fact is: Is Trailways of New England at this position 
estopped from claiming they are not the operators. Factually, mechanically, 


| 
| 
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they are not, obviously, and I concede, but I say that the fact that they 


pretended to be -- 

THE COURT: You say "factually." What do you mean by that? 

MR. TAYLOR: That Trailways of New England, Inc. is not the 
corporation that should have been sued. Safeway Trails, Inc. was the 
corporation that should have been sued, but the parties are the same, and 
the fact that they answered these interrogatories ina deceptive manner, 
pretending that Trailways of New England was the proper corporation 
to be sued, they cannot now say, "We are the wrong corporation.” They 
are in too deep. 

I can read you, Your Honor, in justa second this principle of 
estoppel here. 

"In the broad sense of the term estoppel is a bar which pre- 
cludes a person from denying the truth of a fact which has in con- 
templation of law become settled by the acts and proceedings of 
judicial or legislative officers or by the act of the parties them- 
selves, either by conventional writing or by representation, express 
or implied. To'use the quaint language of Lord Coke, it is called 
because a man's own acts close up his mouth to allege or plead the 
truth. However, this statement does not mean that the party is 
precluded from alleging the truth is truth, but because what he now 
assumes to be true is something inconsistent with his former 
position the purpose of estoppel is to prevent inconsistency and 


fraud resulting in justice.” 


I say because they took this position and answered these interrga- 
tories as though this corporation were the proper defendant, Your Honor, 
they cannot now come into Court and say: Well, now we are going to tell 
you the truth; we are going to tell you Safeway Trails is the right corpo- 
ration, and throw me out of court. 

That is the question here. 

THE COURT: Do you consider that a question of fact? 

MR. TAYLOR: Yes, Your Honor. 
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THE COURT: What succinctly is the question of fact? | 


MR. TAYLOR: My question of fact is: Cana corporatidn pretend 
to be the proper party defendant up until a few days before trial and then 
come into court and say we are not the proper corporation; you should 
have sued another corporation. 

I say the question of fact is: If I falsely answer interrogatories to 

mislead the plaintiff ina case, canI, after the statute of limitations 
has passed, come in and say: Well, I fooled you. You believed my false 
answers. NowI am going to tell you that you've got the wrong party, so 
you are out of court and the case will never be tried on the merits. 

Your Honor, I have here the certified copy from the Superintendent 
of Corporations documenting the fact that this corporation, Trailways of 
New England, notwithstanding the affidavits and statements of counsel 
that they were not engaged in business in the District of Columbia at the 
time of the accident -- William Roberts, who is the senior partner of this 
firm, swore under oath in this document that Trailways of New England 
commenced business January 1, 1957, in the District of Columbia. 

That is what I battled throughout this case. The operation is so 
big that everybody is swearing to something different. Here is a prime 
example of it. In the Municipal Court case he talked about -- ihe calls it 
a companion case -- it involves a corporation, there was the game motion 
for summary judgment brought there, but in that case, andI have the 
docket entry here where it says: Defendant's motion for summary judg- 
ment is denied. So the Municipal Court denied the motion for summary 
judgment there and he said he wants you to treat this case like the one 
over there was treated. As a matter of fact, he took the affidavits and 
things out of that case to use over here. | 

THE COURT: What occurred after the denial of the motion for 
summary judgment? | 

MR. TAYLOR: We had a hearing on it. Among things that were 
heard was my position that I take now that you just can't cheat in trying 


cases the way they have and get away with it. Number two, we went into 


| 
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the facts of the accident. And after it was over the trial judge ruled on 
the merits and I think we have to go by the record. We look at his ex- 
hibits and we can see what the trial judge said: He said: J udgment on 
trial findings for the defendant. He doesn't say that the judgment was for 
the defendant because Trailways of New England wasn't involved. Those 
are this man's words, Your Honor. 

THE COURT: As the Court understood the statement of the movant, 
the Judge in the Municipal Court sustained the motion. 

MR. HOWELL: No, Your Honor. He did not sustain the motion. 
Counsel represented he would prove all of these things he has now offered 
at trial. It came on for trial, plaintiff presented his case before His 
Honor Judge Beard, and at the conclusion of the plaintiff's case he didn't 
prove what he said he would. 

THE COURT: But nevertheless the motion for summary judgment 
was denied in Municipal Court. 

MR. HOWELL: That's correct. However, here we have a different 
situation. 

THE COURT: And it went to proof on the trial. Is that correct? 

MR. HOWELL: It did, Your Honor, but there was no proof. 

THE COURT: Well, the Court cannot anticipate what will take place 
at a trial. You cited an action of Judge Beard of the Municipal Court as 
granting your motion for summary judgment as the basis for this Court 
taking the same type action. 

MR. HOWELL: Oh, no, Your Honor. I did not mean that. 

THE COURT: My notes indicate that. 

MR. TAYLOR: I have had that trouble throughout this case, Your 
Honor. 

THE COURT: J think I understand the situation. 

MR. HOWELL: Your Honor, may I be heard one more time? 

THE COURT: Iam not ruling. Go ahead. 

MR. HOWELL: Your Honor, I was told sometime ago that some 


attorneys practice law, that if the facts are against you then you try the 


law; if the law is against you you try the facts; and if both are against you 
then you try your adversary. I have been on trial for the last several 
years here. | 
I don't want to be as unprofessional as I suggest my adversary has 
but the things he has said to the Court simply are not true. He says that 
at the last minute Iam coming in. Iam not. He has known this for years, 
Your Honor. He wouldn't take my word for it. He wouldn't believe me 
when I told him this was the wrong defendant. He either wouldn't believe 


me or just didn't care. What it was I don't know. | 


THE COURT: The issue is whether the defendant is properly sued 
here. 
MR. HOWELL: Yes, Your Honor, but -- 
THE COURT: That question was presented in the Municipal Court 


and the motion was denied as the Court understands it. 
MR. HOWELL: Your Honor, all I have in opposition to my motion 
is one page, not verified, not raising any of these issues which have just 
now been raised. IfI had been enlightened in advance of this morning 
what the argument was going to be -- I have a one page opposition, Your 
Honor, and that is all that is in the file here. There are no affidavits in 
opposition to my motion. There is no counterstatement of facts alleged 
to be in dispute. This morning counsel is reading from a written 
| He holds 
up, and I might suggest that this is somewhat deceptive on his part, he 


memorandum which I have not been advised of until right now. 


holds up a certified copy of Trailways of New England Sickel ne it was 
very much involved in business within the District of Columbia. 
You will recall, Your Honor, I do not dispute the service of process 
here. It was served and the business it does here is internal administra- 


tive matters. But counsel didn't feel it necessary to point out to the Court 
that the certificate under which he is claiming we were doing business 
since January 1 -- and my mind is clear at that time that Trailways of 
New England was in bankruptcy -- it says state type of business conducted 
in the District: "Internal administrative matters relating to the inter- 


state transportation of passengers by motor vehicle." There is no 
| 
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statement it is doing any business with the public. It is purely internal 
administrative matters. Because it is present in the District of Columbia 
doing that it was properly served. 

But, Your Honor, I submit I am entitled to some inkling as to what 
I am to be faced with; what I have to answer. No affidavits have been 
filed supporting these charges against me personally or against our case. 
I don't even know what he intends to prove at trial except he claims there 
is an estoppel here. 

Your Honor, I advised him some considerable time ago when the 
case first came down from the Municipal Court of this error and that is 
the first time it consciously came to my attention. I don't know if he 

remembers it but I sent a letter stating this. They had no record 
of this accident and the answers were prepared based on a police accident 
report which was available here through the Metropolitan Police. 

THE COURT: As I understand it, there is no contention on the 
part of the plaintiff that the corporation which he sued operates in the 
District of Columbia. 

MR. HOWELL: That's right, Your Honor. Iam unable to supply 
the affidavit of William A. Roberts. I didn’t know his name would be 
presented. He doesn’t know about the existence of this case. 

MR. TAYLOR: Your Honor, he said he prepared it from the police 
report. That says Trailways, Inc. is the owner and operator of this bus. 
THE COURT: On the state of this record the Court feels the 
plaintiff is entitled to summary judgment. There is nota question of fact 


here, as the Court views it. It is conceded the defendant is not doing 


business in the District of Columbia. There is no representation of any 


other factors in the case. That will be the order of the Court. Summary 
judgment for the plaintiff will be granted and counsel for plaintiff will 
prepare proper findings of fact, conclusions of law and order. 

MR. TAYLOR: You mean the defendant, Your Honor? 

THE COURT: The defendant. The person who prevails. 


(Thereupon, the above hearing was concluded. ) 


[ Filed November 13, 1962] 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This cause having come on for consideration on defendant's Motion 
for Summary Judgment together with supporting affidavits, exhibits and 
deposition and plaintiff's opposition to said motion; and after full argu- 
ment of counsel, and the court having been duly advised in the premises 
now makes the following findings of fact which appear without dispute: 

Findings of Fact | | 

(1) That this is an action to recover damages allegedly sustained 
as the result of a collision between an automobile operated by plaintiff 
and a bus operated by one Henry M. Warwick; ! 

(2) That the said Warwick at the time of the accident wa employed 
by Safeway Trails, Inc. and was operating the bus over the franchise of 
Safeway Trails, Inc., an interstate carrier of passengers by motor bus 
operating generally along the east coast between New York City and 
Washington, D. C.; ! 

(3) That the bus was owned by the Tennessee Coach Company; 

(4) That defendant was an interstate carrier of passengers by 
motor bus operating in the New England area serving New York City as 
its southern most point; | 

(5) That defendant was neither the owner nor the operator of the 
bus involved in the accident; | 

(6) That the said Warwick was not defendant's agent, servant or 
employee; 

(7) That the bus was not being operated in the business of defendant. 

Conclusions of Law 
That upon the foregoing undisputed facts defendant's Motion for 


Summary Judgment should be granted and judgment entered herein for 
defendant Trailways of New England, Inc. and the complaint dismissed 
with costs. 
Entered this 13th day of November, A. D. 1962. | 

/s/ CHARLES F. MeLAUGHLIN 


[ Certificate of Service] dudge 


[ Filed November 13, 1962] 
ORDER OF JUDGMENT . 


There having come on for consideration defendant's Motion for 
Summary Judgment and the court having made and entered its findings 
of fact and conclusions of law thereon from which it appears the said 
motion should be granted, it is this 13th day of November, A. D. 1962, 

ORDERED AND ADJUDGED, that defendant's Motion for Summary 
Judgment be and it hereby is granted with judgment for defendant Trail- 
ways of New England, Inc. and plaintiff's complaint is dismissed with 
costs. 


/s/ CHARLES F. McLAUGHLIN 
Judge 


[ Certificate of Service] 


[Filed Nov. 19, 1962] 


MOTION FOR REHEARING OF MOTION | 
FOR SUMMARY JUDGMENT 


Comes now the plaintiff, by and through his attorneys, and moves 


the Court for a rehearing on the Motion for Summary Judgment filed 


herein by the defendant and as grounds therefor respectfully represents 


to the Court: 

1. That the Opposition and Motions incorporated’ therein were a 
sufficient "statement of genuine issues" as required by Rule 9(h) of the 
Rules of this Court. | 

2. That the contents of said Opposition and Motions clearly set 
forth the single issue of fact or law upon which plaintiff reliesiand by 


which defendant has through its deceptive conduct created an estoppel 
which at this time prevents it from denying that it is the proper defend- 
ant in this suit. | 

3. That the Opposition to Motion for Summary Judgment and the 
Motions incorporated therein are made a part hereof by reference. 

4. That [Exhibits A to E] attached hereto and made a part hereof 
are copies of the official records of the Office of the Superintendent of 
Corporations showing the relationship between Trailways of New Eng- 
land, the defendant named herein; Safeway Trails, Inc., the corporation 
that the Motion for Summary Judgment indicates should have been named 
defendant herein; and the law firm of Roberts & McInnis, the attorneys 
for both corporations; as well as Henry M. Warwick, the individual de - 
fendant originally named a party to this suit. | 

5. That [Exhibit F] attached hereto and made a part hereof is a 
traffic accident report from which counsel for Trailways of New Eng- 
land at the Hearing on Summary Judgment represented he obtained the 
answers to the Interrogatories filed on behalf of Trailways of New Eng- 
land, Inc. It is apparent from the traffic accident report that the Metro- 
politan Police Department, from the registration of the vehicle involved, 


concluded that it was owned by Trailways, Inc. and that Henry W. Warwick, 
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the operator, was employed by Trailways, Inc. If this information is 
false, the defendant corporation can not take advantage of this fact. 

6. That the Motion for Summary Judgment should not have been 
granted because the defendant corporation and its attorneys, as the rec- 
ord shows, can not be allowed at this time to benefit from the deception 
that the record clearly shows has been practiced upon the plaintiff and 
his attorney. 


WHEREFORE, the premises considered, it is prayed that the Court: 

1. Grant a rehearing on the Motion for Summary Judgment. 

2. The Court grant leave for plaintiff to file the Motions incorpo- 
rated in the Opposition to Summary Judgment. 

3. The Court deny the Motion for Summary Judgment. 

4. The Court find as a fact that the corporate defendant named 
herein by its conduct is the proper defendant and is liable to the plain- 
tiff for such damages to his person or property as set forth in the Com- 
plaint. 


TAYLOR & WALDRON 


/s/ Harry E. Taylor, Jr. 


Attorneys for Plaintiff 
* OK OK 


Subscribed and sworn to before me this 19th day of November, 1962. 


/s/ Mary E. Harne 
Notary Public, D.C. [SEAL] 


[Certificate of Service] 
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@fce of Superintendent of Corporations 


Chis is to rertify that the pages attached hereto constitute a full, true, 
and complete copy of | 
A CERTIFICATE AND APPLICATION FOR CERTIFICATE OF AUTHORITY OF "TRAILMAYS : 


OF NEW ENGLAND, INC.," DATED THE 5TH DAY OF FEBRUARY, 1960, AND FILED ON 


THE 5TH DAY OF FEBRUARY, 1960, TOGETHER WITH ACCOMPANYING CERTIFICATE, 


as the same appears of record in this office. 


: | 
In Testimony Wherecf, 
I have hereunto set my hand and caused 
the seal of this office to be affixed, this 


thea es __-__- day of 


_____ SEPTEMBER ______ a. D. 19-62. 


Mad Sella 


g STN of sai nite DC. 


| 
By — ee Sey 
Avvistent Superintendent of Corporations, D. C. 


P3644 


DISTRICT OF COLUMBIA 
OFFICE OF SUPERINTENDENT OF CORPORATIONS 


The undersigned, ax Superintendent of Corporations of the District of Columbia, hereby certifies that dup- 
licate originals of an Application of . . _ TRADAAS OF OP BLAND, DR. istantizs 


for a Certificate of Authority to trannact business in the District of Columbia, duly signed and verified pur- 
suant to the provisions of the District of Columbia Business Corporation Act, have been received in thin 
office and ure found to conform to law. 

ACCORDINGLY, the undersigned, as such Superintendent of Corporations, and by virtue of the authority 
vexted in him by law, hereby isxues this Certificate of Authogity to JRADLAATS GP MEE ENGLAND, DIC. 
to transact business in the District of Columbia under the name of ...;2429A28 GP MEW EXOLAND, DK. 


and attaches hereto a duplicate original of the application for such Certificate. 


FILED 2 


y: ye 
“tips & GR ATam 


tendent of Corporationx ics 


APPLICATION FOR > 
CERTIFICATE OF AUTHORITY 
OF. | 


Corporate + 
Nem TRAILWAYS OF NEW ENGLAND, INC. 


To the Superintendent of Corporations, District of Columbia: i 

Pursuant to the provisions of Section 103 as amended of the District of Columbia Business Corporation Act, the 
undersigned corporation hereby applies for a Certificate of Authority to transact business in the District of Columbia, 
and for that purpose submits the following statement: 


atate or country where organised 
Trailways of New England, Inc. 10 Park Square 
; Boston, Massachusetts 


’ 
1 Nume of Corporation 5. Address, including street and number, of ite principal! office in the 


» ijusgeb loeaeet gs Niue ta the! Diseriel 6. Addresa, including street and number of its proposed registered office 
A 
Trailways of New England, Inc. 408° Tailways Bldg. 
1200 EyeStreet, Northwest 
nw aphin: 5, D.C. 
jame ite 


(Add “corporation”, “company”, “incorporated”, “lim- ogbat at"such address 


ited” of an abbreviation thereof, if same does not ap- 
pear in corporate name. Otherwise, answer same as 1.) Marvin E. Walsh 


1200 Eye Street; Northwest 


‘ta. Incorporated under the laws of a State of: 7. A bilel atatement of the business it proposes to transact in the District 
g Massachusetts Internal administrative matter 
: § relating 
1. Dave of incorporation: June 15, 1932 to the interstate transportation of passen- 
<. Tem of exence: Perpetual gers by motor vehicle. 1 
Sell ath stereo er eee 


4. Date commenced of will commence transacting business in the Die 8. Do you have a current loense under Title 14 of the D. C. Income 
tet and Franchise Act? Yes BE No 0 | 


January 1, 1957 


ae 
94. Names ond reepectve addresses, including etreet and number, of ite directors and officers. 


NAME orncz ; ADORESS 
Chairman 


“Claude A. Jessup, of Board pus ___ Charlottesville, Virginia 


Marvin E, Walsh ener 1200 E St.,N,W., Washington 5.D,C. 
__Charles B. McInnis =» reese ___1012-- 14th St Now." 
Marvin E.Walsh 1200 Eye St. N. W 


_Marvin ©. rs _ President fe 
-—Charles B. Mcinnis, lst Vice-Pres.& Asst.Clerk 1012 - 14thSt.N.w. " 
_—L_W. Powell, __4-en—9ihY” Pres. 


William A, Roberts 3rd Vice-Paggg, _ 1012 - 14th St., N.W., Washington 5,D.C. 


W.H. Tucker Clerk 10 Park Square, Boston 16, Mass. 
Treguarer : . 


Roger H. Muzzall Asst. Treas. 1012 - 14thSt, Nw. " 9°" " 
(e¥) 


Y AVAILABLE 


TRAILWAYS OF NEW ENGLAND, INC, 


Corporate Name 


Wilh. G 


‘Sagnature of 


3rd Vice Pres. 


Drstrict or COLUMBIA, 83: / 


(8 John R. Vycital , @ notary public, do hereby certify that on the 26 day 


ef January, A.D. ., 1960 , personally appeared before Sr William A. Roberts . who, being 


Cl SURMISE IE Vice President) 
hy me first duly sworn, declared that he is the ore. Vice President of Trailways of New England, Inc. 


ct Corporat.on 


; i 3rd Vice President . of the corporation, and that the 
that he signed the foregoing document as 9T'G_ Vice. esiGent po} 


statements therein contained are true. 3r 


Noraagtat Stat 


a UBLIC ! 


gas 


: Aly Cammewaion, epirer Ape 


Form ROO4 
Rev. Auqust, 1959 
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OFFICE OF SUPERINTENDENT OF CORPORATIONS 
@ TH 
DISTRICT OF COLUMBIA 


APPLICATION fe CERTIFICATE OF AUTHORITY OF manus oF 
WES EMOLAND, DNC. (Febranry.5, 1960) 


CHARGES AMD PENALTY BEFORE ISSUANCE ‘OP CERTIPICATE oF 
AUTHORITY 


Purevent to Sections 117 and 116 of Public Law 389 - 83rd 
Congress the following charges and penalties were imposed and callected 
before issuance of Certificate of authority to TRAILMAYS OF xEW GLAND, 
INC.: 


Anmal Report 1957......c0--se0+08 10,00 
(Penalty Failure to Pile ........ 25.00 


Annual Report 1958....s.ceececeee 10.00) 
(Penalty Failure to File ....... 25.00! 


Annual Report 1999..2..2seeeceees 10.00) 
(Penalty Failure to Pile ........ 25,00! 


PENALTY (Section 118) ..c..cccsccccccccscees 25.00 


TOTAL... .ccccccsccee $130.00 


AVAILABLE 
| bound volume 
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Offre of Superintendent of Corporations 


DISTRICT OF COLUMBIA 


Chis ts tn rertify that the pages attached hereto constitute a full, trne, 
and complete copy of 
AN ANNUAL REPORT OF "TRATLWAYS OF NSW ENGLAND, INC", DATED THE 27th DAY 


OF JANUARY, 1960, AND FILED ON THE Sth DAY OF FSBRUARY, 1960. . 


as the same appears of record in this office. 


In Testimony Wheresf, 


I have hereunto set my hand and caused 
the seat of this office to be affixed, this 


the Soe ne pr S day of 


____ SEPTEBER 


OT ea. e. 


By a--nnnnnnnn anne nnn annem 
‘Avstatent Buperiatendent of Corporations, D. CG 
P9044 


NAME OF CORPORATION 
Pies Prind ! 


| 
TRAILWAYS OF NEW ENGLAND, INC. 


FILING PEE 610.80, MAKE CHECK PAYABLE TO 
OPFICE OF SUPERINTENDENT OP CORPORATIONS, D. C. 
2ST BE FILED ON OR BEFORE APRIL 15. 

PERALTY FOR FAILURE O8 REFUSAL TO FILE 825.00 


Trailways of New England, Inc. 


la. Incorporated eater fe krwe of Ge Sue of 
Massachusetts 

lh. Date of incarperetion. 
June 15, 1932 

le Terme of axtetence. 
Perpetual 


wm Adésess cf principe! cflce im Stete where organised. 
10 Park Square 


2 Mame elected t use in the District. 


Trailways of New England, Inc. 


(Add “corporation,” “company.” “incorporated” “limited” or an abbrevia- 
tom therest, {{ ecume dose not appear im corporote same. Otherwise, amswer 


hairm 


2 Address of registered office tn the District. 


400 Trailways Building 
1200 Eye Street, N.W. 
Washington 5, D. C. 


3a. Name of ite registered agent at such address 


Marvin E. Walsh 


‘4 Briefly state type of business conducted in the District. 
Internal administratige matters re- 
lating to the interstafe transportation 
of passengers by moter vehicle. 

| 


ADDRESSES. 
a | 


Dyector =" claude A. Jessup Charlottesville, Virginia | 
pees Marvin E. Walsh 1200 Eye St., N.W. § Washingt on 5,D.C. 


Deer Charles B Mel nis 1012 - 14th St. Nw " t " 


peitet Marvin E. Walsh 
- Charles B. McInwianlist Vice-Pres. 


William A. Roberts, 3rd Vice-Pres. 1012 - 14th St., N.W., Washington 5, DC. 


BK a —packer-——Cterk 10 Park Square, Boston 16,| Mase. 
—F- - ark Square, Boston 16,| Mass. 


seme «OCH. B. Chambers Treasurer 


Asst. Treas. 


1200 Eye 
10}2 - 14th St. N.W., 


(over) 


Y AVAILABLE 
oa mend voles 


january 27, 1960 
TRAILWAYS OF:NEW ENGLAND, INC. 


‘ John R, Vycital | a wetary public, do hereby certity that on we 2 AD dey ot PAQUAFY 19 60. 
Goes William A. Roberts who being by me firet duly sworn, declared thet he te, and that he signed 


= aa 3rd Vice=Fresident of the corporation, ami Tyst the statements therein comataed are tren, 


April 14, 1961 


sow, euro 


ee 
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Ofice of Superiaiendert of Corporations 


DISTRICT OF COLUMBIA 


We, 


Chis is to rertifiy that the pages attached hereto constitute @ full, tri 


and complete copy of | 
A CERTIFICATS AND APPLICATION FOR CEYTIFICATS OF AUTHORITY OF "SAPEWAYS TRAILS, 


INC.", DATS) THE 6th DAY OF JUNE, 1955, «ND FILED ON THE 6th DAY OF mn E, 1955. 
an 


as the same appears of record in this office. 


In Testimony Wheraf, 


I have hereunto set my hand and daused. 
the seal of this office to be affixed, this 


Superintendent of Corporatipn, D. C. 


_— 


Y AVAILABLE 


. 


Form No. 7 
Section 104 


DISTRICT OF COLUMBIA 
OFFICE OF SUPERINTENDENT OF CORPORATIONS 


CERTIFICATE OF AUTHORITY 
OF 


SAPPMAY TRATIS, TM 


The undersigned, as Superintendent of Corporations of the District of Columbia, hereby certifies that dup- 
licate originals of an Application of |... --.--.-.. .------ SAFRAAYS TRAILS, INC. 

for a Certificate of Authority to transact business in the District of Columbia, duly signed and verified pur- 
suant to the provisions of the District of Columbia Business Corporation Act, have been received in’ this 


office and are found to conform to law. 


ACCORDINGLY, the undersigned, as such Superintendent of Corporations, and by virtue of the authority 
vested in him by law, hereby issues this Certificate of Authority to SAFEWAY TRAILS, INC, 
to transact business in the District of Columbia under the name of  SAFERAY TRAILS, INC. 


and attaches hereto a duplicate original of the application for such Certificate, 


FILES 


ahZu. 00m Dig Hattand 


Asst. Superint-1 ' oot 


Otek LR hte 


Superintendent of Corporations 


Office of Saperintendent of Corporations 
District of Columbia ; 
Filing Fee $20.00 Note 1 


Indexing Fee $2.00 
Recording Fee hi 92, Note 2 


APPLICATION FOR 
CERTIFICATE OF AUTHORITY 
OF 


To the Superintendent of Corporations 
of the District of Columbia: 


Pursuant to the provisions of Section 103 of the District of Columbia Business Corporation Act, the 
undersigned corporation hereby applies for a Certificate of Authority to transact business in the District 
of Columbia, and for that purpose submits the following statement: | 


First: The name of the corporation is: _.. bafeway, ‘Trails, Ince ow. a 


Seconp: The name which it elects to use in the District of Columbia is: . Lh eee ue 
rene SAL OWRY TROLL Bs TING 6 nee eeeee eerie cesseuuee (Note 3) 


Tir: It ix incorporated under the laws of: ....... Maryland. 


Fourtu: The date of its incorporation is: _ April 10... 1937 . .... and the period ofits duration 
is: PeMPEtUBLs | 


Fietu: The corporation is licensed to transact business in the District of Columbia Has required 
under the Income and Franchise Tax Act. . Yes or No Yes... Jf xo, under what corporate 
name». Safeway. Trails, 1nd... and license No. .S5CLLG97. . | 


AVAILABLE 


Form No. 6 


Sixtu: The address, including street and number, if any, of its principal office in the state or country 
under the laws of which it is incorporated is: "ZiT We Baltimore Ste,balts more, Md. 


Seventu: The address, Inelnang street and number of its proposed registered office in the District of 


Columbia is: 20 T Street, Ne Ee, and the name of its Bre sed 
registered agent in the District of Columbia at that addressis: Marvin 5. Walsh 


Eicntn: The name or names of the state or states, if any, in which it is admitted or qualified to trans- 
act business are: * 


District of Columbia : Pennsylvania 
Maryland New Jersey 
Delaware New York 


*Answer based upon fact that corporation operates as interstate 
common carrier of passengers by motor vehicle over regular routes 
between District of Columbia and points in states indicated and 
also serves intrastate passengers in some of the states, Core 
poration also has authority from Interstate Commerce Commission 
to transport, charter parties from points on its operation to and 
from all points in the United States and the District of Columbia, 


The purpose or purposes for which it was incorporated: ..The trangportation of | 


common carrier and as a contract carrier, and all other:forms of | 


BEST COPY 
from the origin 


’ AVAILABLE 
al bound volume 


FORM NO. 6 


Continuation of the ose or oses for which Safeway Trails, 
Inc. was incomborsted? ee 


i 
transportation; the ownership and/ or tne control by lease, 
charter or other device of pusses, trucks, automobiles and otner 


motor vehicles, and their operation, the construction, acquisition, 


operation and ownership of warages, terminals, warehouses, oftice 


puildings, restaurants, stands and concessions of all kinds; “ne 


“ i} 
construction and repair of busses, trucks and other motor 
| 

vehicles; the purchase, sale and lease of land and rights in 
lands; the purchase and sale of securities, includin” its own 


securities; the purchase, gale and lease of goods, wares jand 


other chattels, including the sale of all of the assets of -said 
corporation; and the porrowing, logning or advancing of money 
consistent with the atove veneral purposes, and such other 


relevant and incidental powers as may pe essential to tne per- 
formance of its corporate functions and as are authorized b: 


law. 


Tweirn: . 


Form No. 6 


The purpose or purposes for which it proposes to pursue in the transaction of business in the 
District of Columbia are: 


The names and respective addresses, including street and number, if any, of its directors and 
officer's are: 
See answer to Eleventh attached hereto on page(3A). 


Name Office Ache 
Director 
Director 
Director 
President 
Vice President 
Secretary 


Treasurer 


The aggregate number of shares which it has authority to issue, itemized by classes, par 
value of shares, shares without par value, and series, if any, with in a class is: 


Par Value Per 
Share or Statement 
Number of That Shares are 
Shares 3 Without Par Value 


1,500 $50.00 


TurmteentH: The aggregate number of its issued shares, itemized by classes, par value of shares, shares 


without par value, and series, if any, within a class, is: 


Par Valuc Per 
Share or Statement 

Number of That Shares are 
Shares Series Without Par Value 


Chass 
1,500 Common $50.00 


FORM NO. 6) 


ELEVENTH: The names and respective addresses, including | 
street and number, if any, of its directors and 
officers are: 

Name Office Address 

Samuel A. Jessup President Charlottesville, Va. 

James L. Jessup Vice Pres. Charlottesville, Vz. 

| 


Charlies B. McInnis Vice Pres. Continental Bld. 
: Washington, D.C. 


Marvin E,. Walsh Secretary 620 T Street, N.! 
Washington, D. C 


W. G. Muncy Treasurer Charlottesville, Va. 


Francis J. Ortman Asst. Sec. Continental Bld:i. 
Washinton, uv. C. 

H. B. Chambers Asst. ‘reas. 820 7 Street, Ni E. 
; : Washington, }. dq. 


| 

The Directors of Safeway Trails, Inc. are as fdllows: 
| 
l 


Name Address 

Samuel A. Jessup Charlet.tesville, Va. 
James L. Jessup Charlottesville, Va. 

Charles B. McInnis Continental Bldg. ,Washington, 2. °C 
William A. Roberts Continental Bldg. ,Washincton, Dy oe 
Marvin E. Walsh ~ 8e0-T Street, N.E. Washington, Uy. 


WwW. G. ituncy Charlottesville, Va. 


Francis J. Ortman Continental Bldg. Washington, Deen Crs 


| 
(3a) | 


YY AVAILABLE 


Form No. 6 


Fovrtrenti: Thix Application ix accompanied by a copy of its articles of incorporation and all amend- 
ments thereto, duly certified by the proper officer of the State whercin it is incorporated. 


Dated; June 1 19.22. 


Distriet oy CoueMaia, ss: 


1, Clara K, Armstrong ,anotary public, do hereby certify that 


on the ist ago “PHBE? ,19 99, personally appeared before me Chas.B.MoInni 


who, being Hy me first duly sworn, declared that he ix the Vice Prep. of Safeway Trails,Inc. 


that he signed the foregoing document ax Vice President of the corporation, and that the 


statements therein contained are true. Ct z ie 
eg CX 4 K ih tgppebh 
(a ove 


Novary Public y 


a) 
Notex: 


1 Make check covering filing fee and indexing fee payable to the ‘Superintendent of Corpor- 


ations’’, 


. Recording fee $3.00 for 2 pages or leas and $1.00 for cach additional page or fraction thereof. 
Check payable to the ‘‘ Office of Recorder of Deeds, D. C'’. 


3. If the name of the corporation docs not contain the words, ‘‘corporation’’, ‘‘company”’, 
‘incorporated’, or ‘‘limited’’, or does not contain an abbreviation of one of such words, 
inxert the name of the corporation with the word or abbreviation which it elects to add 
thereto for use in the District of Colambia. 


4. Exact corporate name of corporation making the application. 
5. Signature and titles of officers signing for the corporation. 


(4) 
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Offre of Superintendent of Corporations 


DISTRICT OF COLUMBIA 


I 


nd 5 | 
Chis ts to rertifiy that the pages attached hereto constitute a full, true, 


and complete copy of 


| 
AN ANNUAL REPORT OF "SAFEWAYS TRAILS, INC.", DATED THE 21st DAY OF FEBRUARY, 


1957, AND TILED OV THE lst DAY OF MARCH, 1957. 


as the same appears of recordin this office. 


In Testimony herent, 


I have hereunto set my hand and caused 
the seal of this office to be affixed, this 


Buperintendent of Corperation,|D. C. 


By -------------------------------- Pe 
‘Aanatont Buperintendent of Corporations, D. C. 
'p.3644 


I 


"4 AVAILABLE 
nal bound volume 


; (FOREIGN CORPORATION) F Negi 
To the Superintendent of Corporations " 


Diatrict of Columbia: 
Pursuant to the provisions of Section 112 of the District of 
the undersigned foreign corporation hereby submit« the followi 


Fest: The name of the corporation ix . 
It is incorporated under the laws of 


The name which it elccts to use in the District of Columbia ix 


The date of itx incorporation wax April 10, 1937 = “% 
duration ix perpetual. as 


The address, including street and number, if any, of its principal office in tite State under 
the lawa of which it ix organized 217 Weet Baltimore Street, Baltimers, Md. 


The address, inclnding street and number, if any, of its registered office ip the District 
of Columbia is 820 T Street, NE. : aamed 
the name of its registerod ugent ut such acdress is, 


Srvextu: The namen of the State or States other than the District of Columbia, uM oe Tr whieh 


it ix admitted or qualified to tranaact business, 
See answor te Seventh attached hereto on Page 2 
Esoutu: The character of the business in which it ix actually engaged in the District of Columban, 
briefly stated, ix The. tremeportetion of passengers, mail, express #nd freight 


by bua, truck. end.ether meter yvahicles, both in intrastate and interstate 
commerce as 4 common carrier and as a contract carrier, and all other forns 
The namex and. respective addresses, including street and number, if any, of its director - 


and . AFC: Seq answer to Ninth attached herete on page.2A 
NAME OFFICE ADRESS 

Fear ,DimecT = 

meee’ tor” ne . 


= 1 Nuecrory 


; Cee re 
7» 2 os 
ES tenn 


~-6vEn 
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of shares which is sas authority to issue, inandoad ‘try clanete, par 
withent per value, axl ceries, if any, within:a-ciess, is: ; 
PAR VALUE PEE 
SHARE OB STATEMENT 
ABE 


Textu: The aggregate number 
value of shates, shares 


NUMBEB OF 


-_ -, .. SHAT SHARES 
SHARES . CLASS SERIES WITHOUT PAB VALUE 


1,500 Coamen $50.00 
Eszventu: The te number of its issued shares, itemized by classes, par value of shares, shares 


without par value, and ‘series; if any w.thin a class is: 


NUMBEB OF : : g 
CLASS SEBIES WITHOUT PAR VAL 
Cemmon - 


3 ae Qh... 19.82. 


"es Cue 
‘= Aavd. 
District vf C¢ 


ee r 57, personally appeared before m 


g by me first duly 


( AVAILABLE 


EIGHTH 


Continuation of the character of the business in which it is actually 
engaged in the District of Columbia: 


of transportation; the owmership and/or the contrel by lease, charter or 
device of busses, trucks, automobiles and other acter vehicles and their 
operation, the construction, acquisition, operation and ownership of 
garages, terminals, warehouses, office buildings, restaurants, stands and 
concessions of all kinds; the construction and repair of buses, trucks 
and other motor vehicles; the purchase, sale and lease of land and rights 
in lands; the purchase and sale of securities, including its own securities; 
the purchase, sale and lease of goods, wares and other chattels, including 
the sale of all of the assets of said corporation; and the borrowing, 
loaning or advancing of money consistent with the above general purposes, 
and such other relevant and incidental powers as may be essential to the 
performance of its ecrporate functions and as are authorized by law. 


SEVENTH: 


The names cf the State or Staées other than the District of Columbia, if 
any, in which it is admitted or qualified to transact business. * 


Distriet of Columbia Pennsylvania 
Mary land New Jersey 
Delaware New York 


Answer based upon fact that corporation operates as interstate common 
earrier of passengers by motor vehicle over regular routes between 
District of Columbia and points in states indicated and also serves 
intrastate passengers in some of the states. Corporation also has 
authority {fom Interstate Commerce Commissicn to transport charter 
parties from points on its operation to and from all points in the 
United States and the District of Columbia. 


Y AVAILABLE 
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SAFEWAY TRAILS, INC. 
620 T STREET. N. £. 
WASHINGTON 18, D. C. 


The names and respective addresses, including street and 
number, if any, of its directors and officers are: 


Name i Office Address 


Samuel A. Jessup President Charlottesville, Va. 


James L. Jessup Vice President Charlottesville, Va. 


Charles B. McInnis Vice President Continental Building 


Washington, D.C. 


Marvin E. walsh Secretary 820 T Street, N.E. 


Washington, D.C. 


W. G. Muncy Treasurer Chatlottesville, Va. 


Edward G. Villalon Asst. Secretary Continental Building 


Washingten, D.C. 


H. B, Chambers Asst. Treasurer 820 T Street, N.E.: 


Washington, D.C. 


The DIRECTORS of Safeway Trails, Inc. are as follows: 


Name 


Samiel A. Jessup 


‘James L. Jessup 


Charles B, McInnis 
William A. Roberts 
Marvin E. Walsh 
Ww. G. Muncy 


Edward G. Villalon 


Sm! wow, 


2b! OF Coma: 9° 


Address 

Charlottesville, Va. 

Charlottesville, Va. 

Continental Bldg., Washieigton, D.C. 

a |e 

Continental Bldg., washitton,.c. 
wash shy | EB 

820 T Street, N.E., gton,op.C. 

» 
Charlottesville, Va. & Noose 


ei s 


1 c 
Continental Bldg., Washingten, D°C. 
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Office of Superintendent of Corporations 


DISTRICT OF COLUMBIA 


Chis is to rertifyy that the pages attached hereto constitute a full, true, 


and complete copy of 
aN “AtnETAT. a=DAeT Oe mele ap ei Tors a 
W ANNUAL REPORT OF "SAFENAYS TRAILS, INC.", DATED THE 21st DAY OF “RCH 
MARCH, 


1960, AND FILED ON THE 23rd DAY OF MARCH, 1960. 


as the same cppears of record in this office. 


3n Testimony Pherenf, 
I have hereunto set my hand and caused 
the seal of this office to be affixed, this 


Assistant Superintendent of Corporations, D. C. 
P2644 


speassar one 
FOREIGN CORPORATION 


Perewent wr 0, ,. C. Code 
INSTRUCTIONS: 


i 
| 


(Please Pring 


NAME OF CORPORATION 


DUPLICATE COPY TO BE RETAINED BY CORPORATION 


FILING FEE $10.00. MAKE CHECK PAYASLE TO 
OFFICE OF SUPERINTERDENT OF CORPORATIONS. D. C. 
MUST BE FILED ON OR BEFORE APRIL 15. 

PENALTY FOR FAILURE OR REFUSAL TO FILE $25.00 


1. Name of Corporation. 


Safeway Trails, inc. 


la. Incorporated under the lows of the State of 
Maryland 
1b, Date of incorporation. 
April 10; 1937 
le. Terms of existence 
Perpetual 
ld. Addrees of principal office in State where organized 
217 West Baltimore St., Baltimore, Md. 


2. Name elected to use in the District. 


Safeway Trails, Inc. 


(Add “corporation.” “company.” “incorporated” “limited” or an abbrevia- 
tion thereot, if same does not appear in corporate name. Otherwise, answer 
same as }.) 


5. Lint mamee and addresses, including street and number, of 
OFFICE NAME 


3. 


) Address of reqietered office in the District. 
400 Trailways Building 


1200 Eye Street, N. W, 
Washington 5, 0. C. 


3a. Name of its registered agent at such address 


4 


Marvin £. Walsh 


Briefly etcte type of business conducted in the District. 
The transportation of passenger's, mail, 
express, ond freight by bus, truck, and 
other motor vehicles, both in intrastate 
and interstate commerce as a8 common cerrier 
(Cont inued on attached Page 2) 


directors and officers 


ADDRESSES 


See answer to Fifth attached hereto on Page 2A 


Government of the District of Colummna 
Form RDC 45 
Rev. Oct.. 1950 


(Signature) 
Assistant 


2s 


Merch 21, 


a notary public, do hereby carity that on the the dey of >t Cr 2% 


. who being by me firet duly sworn, declared that be is, and that he signed 


of the corporation, and that the statements therein contained are tres. 


( 
‘Wy Commission Expires Feb. 29, 196d 


Do Not Write in Thie Space. For Omtetal Use. 


Nw 
~~ * 


* = 
Dhan & 
A 


2S St 4s BK) 


OK) MAP 25 ow 33 


l. Continuation of Briefly state type of business conducted 
in the District. 


and es a contract carrier, and al! other forms of transportation; | 
the ownership and/or the control by lease, charter, or device 
of buses, trucks, automobiles, and other motor vehicles and 
their operation, the construction, acquisition, operation, and 
. ownership of garages, terminals, warehouses, office buildings, 
restaurants, stands, and concessions of al! kinds; the 
construction and repair of buses, trucks, and other motor 
vehicles; the purchase, sale, and lease of land and rights in 
land; the purchase and sale of securities, including its own 
securities; the purchase, sale, and lease of goods, wares, 
and other chattels, including the sale of all of the assets 
of said corporation; and the borrowing, loaning, or advancing 
of money consistent with the above genera! purposes, and such 
other relevant and incidentea! powers as may be essential to 
the performance of its corporate functions and as are authorized 
by law. 


List names ond addresses, including street and number, of 
directors and officers. 


NAME 
Claude A. Jessup 
Marvin E. Walsh 
Ww. A. Roberts 
Roger H. Muzzall 
Cnaries 3. McInnis 
James lL. Jessup 
Samuel 


A. Jessud 


Chairman of the Board 

Vice Chairman of the Board 
President 

Executive Vice President 
and Secretary 

end Vice President 

and Treasurer 

3rd Vice President 


Assistant Secretary 


Assistant Treasurer 


DIRECTORS 


OFFICERS 


Samuel A. J 
Claude A. J 
Charles 8. 

Marvin E,W 
James L. Je 


william A, 


Roger H. Mu 


Henry 8. Chambers 


ADORE SS 


4Ol East Water Street 
Charlottesville, Virginia 
1200 Eye Street, N. W. 
Washington 5, D. C. 
1012 Fourteenth Street, 
Washington 5, D. C. 
1012 Fourteenth Street, N. 
washington 5, 0. C. 

1012 Fourteenth Street, N. 
Washington 5, 9. C. 

4O! East Water Street 
Charlottesville, Virginia 
4Ol =ast Woter Street 
Charlottesville, Virginia 


N. 


essup 40! East water Street 
Charlottesville, Virginia 
LO! East water Street 


Charlottesville, Virginia 


essup 


McInnis 
Washington 5, D0. C. 

1200 Eye Street, N. W. 
Washington 5, D. C. 

LO! East water Street 
Charlottesville, Virginia 
1012 Fourteenth Street, N. 
Washington 5, D. C. 

1012 Fourteenth Street, N. 
Washington 5, D. C. 

1200 Eye Street, N. W. 
Washington 5, D0. C. 


alsh 


ssup 


Roberts 


zzall 


1012 Fourteenth Street, N. W. 
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MrsROPOLITAN POLICZ 
‘Washington, D. 


\ 


2 (Rev. 1956) 

Property Damage Only 
Injury to Person 

Hut and Run 
Incomplete Report 
D.C. Property Invaived 
Fatality 


Accident 
Occurred On __. ae York AvOe NE... 


8 


cocoo0a $ 


TRAFE:C ACCIDEN” 


Oc 18548 


Date wey Ze 


NORTH - SOUT! 


ceo 
19 S7_.. Day of Week 
Check Two) 
= Pedestrian 
Streetear 


5 a _ Am 


© Learners 


6 Operator's 


Vv 
£ |Driver's License wo-420-4 


lorivine Exp. LO_YF3«. : 


ous 


¥ule 
sDeabe 


“ra 


¢ eee no. 12996. aH 
ri i 


Tear) hake) 


On . Sect. Yook Aves SE 


(Stree) 


Vehicle Removed To: Termine). .....-c02-2c--2----0- 


By Ledaiax 


2 Learner's 
© Operator's 
2 Chaufcur's 


Mole 


laa, 


WEH No 2.1995 Plypeut ; 


Year Sedan, Wtutk tc! 


vacrocs"™ 


East 
Duernen 


Owned By; LTD AMMA uaterdag Iste...... Address - 
Curlyts Texaco... 


Goine On Yor Yor’ Arte SE 
aS 


Vehicie 


Damage to 
Other than 
(Owner, adcress,) 

(fodject, and nature) .- -- -- 


Removed To 


operty 
ehicle: ...-- - 


WHAT DRIVERS WERF DOING 
2 
ped in trafic lane 


ing from stand. 


. Going straight ahead 
ing 'eft turn 

aking ment turn 

Making “Sturn 

Backing vehicle 

Parked at curd 

Slowing or stepping 

. Avoid veh, ob}. or ped. 


position 
1] Driverless mov, veh. 


Other) 


. 


oynNon0e- 


1 
3 
4 
3 
6 


2 
3 
= 
G 


0 


Sex .- Race Ped. C 


Removed to: .--.-- . Hospital by .--- 
For -----.------ 
Occupation ..------ ------ _ . Employed by 


Aderess 


Name .-----22---+eeee oe 


UM BAu he 


Sex... Race ~ Are Ped. O 


Removed to: -.----- Hospital by - 


For . aie wee! Li ectasseessee. se278e* * 


Occupation -. - Employed by 


On 
PEDESTRIAN: Was ering ... .-.- Across bee eerie 3 
a a ES aE Mg eS a ae Sree 
sdestrion walk Lehts or sin. 
w heensed driver 


Operstor in violatien 7 Yes. No 
Sedestean in violates 7 Yes No 7 
LOCATION OF TE 
In Crossw at 
. With signal at 
. Againat signs 
Ne s.pngi—at 


m Yes 
n> Yes 


.ntersection & Crossing bet. moving vehicles 
woes det. parked vehicles 


mocurd, zone, ete 


DEPARTMEN 


PEPORT 


— O.ertumed in Rewy. 
-Drawn Veh 


..-- & Chauffeur's ... orar 


.. Where Damaged .---Pront.... 


Address ... --920. Zon She 2E.. 
ek. (supemeiacr). 


Prove. 


" POOU -Huth Avae.-Chavenly. pide. 


. Green. 


. Where Damaged Z 


. Address ---- 


Person notified .-- 


.. . Person notified ---- 


Poy 
} cotraai saxnioay = | 
ne | ; 


‘i 


Rane inde NoL27___ 
Pree'’t. noltaBInZS EE 


ALI. U. No. ~--4---—- 


/Protriar 


Standard 0 
Dayhght 3 
| 
TT Fixed Object 
& Other Gepiain) 


<r Ran ot Rewy. 
ZT Non-Collision 


fFhite 
mays ih 


par 


over) 


Amount $.-10200......- 
Approved Yes No 


Sucker a3 g 


Driveeble @ O 


romt, reer, side. Dumper. 


Aderess 2Q0CLUtR MVee. Choverlys Khe. 


White LO yree......-. Sabaner 


(Age) (Occupation) 


(Piece of Cmpioyment) 


Tag NoM2=! 


(Come 
Amount 3.200200... 


sate.) 
A Approved Yea No 
aexiCe .,.. Stitker OO 


| 
wee e--++--Driveable 


SPEED iD DISTANCES 
| 


1, Distance from ace:¢ent when 
danger first noticed (feet! 


2. Est. speed at this moment 
3. Est speed at moment of impact 
other vehicle (ped ) 
nce other vehicle (ped.) 
ed after impact 


Maximum saf Spee under 
condition prevailing 


6. Stated speed for this lcs’: 


| G Retused 


Condition -.. ---------- Released Treatment 
Treated Sy Dr. ----- dencecesenssse: am 
\ 


eee ca cere ee eeedee 


-- Phon 
| 


cece ee cceecenne cosnneapesseceeeooees= 
O Admitted! © Refused 
D Released Treatment 


Condition ---..--------- 


_.. Treated by Dr. ocdoueece nists — 


na 


No—Pedestrian clothing 
ACTIONS OF PEDESTRIAN 

1. Running C 8. Or sled, skates, ete. 

- Walking oe | 

Watking inrdwy. 2 


ae Working 
ing) vehicl: 


= !2 (Other) - 


Playing in réwy. 
Working on rdwy. 
. Hatching on veh. 
. Crossing diag'ly 


ooo 3.0900 


[ Filed November 26, 1962] 


NELSON H. WEADE, 
Plaintiff, 
Civil Action No. 3168-59 


TRAILWAYS OF NEW ENGLAND, INC., 
Defendant 


) 
) 

v. 
) 

) 


OPPOSITION TO MOTION FOR REHEARING 

Defendant Trailways of New England, Inc., by and through its 
attorneys, opposes the motion for rehearing for the reason, inter alia, 
that the findings and conclusions entered herein still are not controverted, 
as certainly they cannot be, and no genuine issue of any material fact 
yet has been shown to exist. This Honorable Court will recall the 
admission of plaintiff's counsel at the time of argument that defendant 
Trailways of New England, Inc. was not involved in the alleged accident. 
The motion for rehearing does not withdraw this admission. Defendant 
further shows that: 

1. Even at this late date plaintiff has not complied with local 
rule 9(h) which requires the filing of a "statement of genuine issues" 
which must be asserted to be actually in good faith controverted. 
Because plaintiff has known for over several years that defendant in 
no way was involved in the alleged accident, it would appear that the 
requirement of "good faith" has prevented plaintiff from filing the 
necessary statement. 

2. Plaintiff, even at this late date, has filed no affidavits in 
support of its apparent position, Plaintiff's opposition to the motion 
for summary judgment consisted of unverified and unsworn statements 
having little or no relevance to the issues before the court. By its 
motion for rehearing, plaintiff has not remedied this failure; the 
motion contains no affidavits setting forth relevant facts from which 
may be discerned a material issue. This absence supports the belief 
that plaintiff, while quick to criticize and attack defendant's counsel, 
is not willing to do so under oath or to incur the penalties of Rule 56(g) 
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of the Federal Rules of Civil Procedure. But even if affidavits were 
filed by plaintiff attacking defendant's counsel, the allegations | would be 
irrelevant as to the admitted fact that defendant was not involved in 


the accident. 

3. The charge of deception is totally unfounded as plaintiff well 
knows, having been advised of the identity of the operator of the bus 
line involved in the accident well prior to the institution of this action. 
And this fact again was brought to the attention more than several years 
ago when a voluntary dismissal was sought as to defendant Trailways of 
New England, Inc. Plaintiff declined the request, but subsequently 
voluntarily dropped co-defendant Henry M. Warwick, the sh fs of the 
bus involved in the accident. ! 

4. Exhibits A and B attached to the motion for rehearing show that 
defendant conducts no business within the District of Columbia!other than 
internal administrative matters; as its very name suggests, defendant 
Trailways of New England, Inc., a Massachusetts corporation, operates 
its bus line in the New England area of the United States and not within 
the District of Columbia. It is not seen how these exhibits aid plaintiff. 

5, Exhibits C, D, and E, also annexed to the motion for rehearing, 
confirm that Safeway Trails, Inc. for many years has operated a bus 
line between the District of Columbia and other points in interstate 
commerce. How these exhibits aid plaintiff in his motion for rehearing 
likewise is not clear. But the two members of the law firm which 
represents defendant in this cause of whom plaintiff is so critical are on 
the boards of directors of several corporations in addition to those 
referred to by plaintiff. This fact certainly does not merge these many 
corporations or make of them one entity for purposes of suit, 

6. The police accident report, Exhibit F, annexed to the motion 
for rehearing is used by plaintiff in a further accusation, this time that 
defendant gave false information to the Metropolitan Police Department. 
Aside from the fact that plaintiff fails to produce an affidavit from 
anyone connected with the police department in support of this 
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allegation, and aside from the further fact that the principals to an 
accident have little or no control over how a police report may be 
made (in this connection it is observed that no personal injuries were 
reported), the fact remains that defendant was not present at the 
accident scene and had no communication with the police department 
whatsoever. But of particular interest is the fact that plaintiff has not 
sued Trailways, Inc., the alleged owner named in Exhibit F, but has 
sued defendant instead. 

". To the extent that plaintiff relies upon his Exhibits A through 
F as evidence not reasonably available in time sufficient to be 
incorporated into his opposition to the motion for summary judgment, 
it is observed that the certifications on Exhibits A through F are dated 
September 27, 1962, only three days after the motion for summary 
judgment was filed and one full month prior to the argument on summary 
judgment on October 26, 1962. Furthermore, all of these documents 
were with plaintiff at the time of the argument and selected portions of 
them were read to the Court. Exhibit F apparently has been available 
since the time of the accident. Under the rules, it would appear to be 
incumbent upon plaintiff to advance some reasonable excuse for filing 
these exhibits at this late date. However, no excuse has been offered if, 
indeed, any could be. This, of course, all is aside from the fact that 
the exhibits themselves are irrelevant to the material facts of the case. 

8. Plaintiff directly, through his insurance carrier, and later 
through his attorney was advised of the identity of the owner and 
operator of the bus. Neither plaintiff's antipathy nor that of his attorney 
ought now to be laid at the door of defendant's attorneys by further 
reckless and unjustified accusations. The Municipal Court soundly 
rejected plaintiff's argument. The motion for rehearing advances no 
useful or proper reason to disturb the order heretofore entered by this 


Honorable Court and should be denied. 

Respectfully submitted, 
ROBERTS & McINNIS 

By: /s/ Maxwell A. Howell 
Attorneys for Defendant 


[ Certificate of Service] 


[ Filed November 27, 1962] 
ORDER 
Upon consideration of the motion of plaintiff for Sneeriie of 
motion for summary judgment filed herein Nov. 19, 1962, it is this 
27th day of November, 1962, 
ORDERED that the motion be, and the same hereby is denied. 
HARRY M. HULL, Clerk 


By: /s/ Winnifred M. Moran 
By direction of Deputy Clerk 


/s/ Charles F. McLaughlin 
Judge 


[ Filed December 6, 1962] 
NOTICE OF APPEAL 
Notice is hereby given this 6th day of December, 1962, bat 


Nelson H. Weade, plaintiff, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 13th day of November, 1962 and the 27th day of 
November, 1962 in favor of Trailways of New England, Inc., defendant, 
against said Nelson H. Weade, plaintiff. | 
TAYLOR & WALDRON 
By’:/Harry E. Taylor, Jr. 


Attorney for Plaintiff & Appellant 
* KOK 
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1. Whether the order of the District Court denying appel- 


lant's motion for rehearing is an appealable order. 


2. Whether appellant properly raised before the District 


Court a genuine issue as to any material fact which would have justi- 


fied a denial of appellee's motion for summary judgment. 
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Tl. There Existed Before the District Court No Genuine 
Issue as to Any Material Fact ‘ : . 
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Gunited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,541 


| 
| 
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NELSON H. WEADE, 
Appellant, 


Vv. 
TRAILWAYS OF NEW ENGLAND, INC., 


ON APPEAL FROM AN ORDER OF THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This action arose in the District Court upon appellant's complaint 
to recover money damages for alleged personal injuries said to have 
been sustained by him as the result of a collision between an automobile 


operated by appellant and a bus. 1 This appeal is taken from an order of 


Appellant, proceeding eastbound on New York Avenue, attempted toiturn left 
into Bladensburg Road, and in so doing drove directly into the path of ah oncom- 


ing bus traveling westbound on New York Avenue (JA 16). | 
| 


2 


the District Court granting appellee's motion for summary judgment 


and dismissing the complaint, wherein it was found inter alia and with- 


out contravention, that appellee was neither the owner nor operator of 
the bus (JA 59). 


Appellant also seeks an appeal from the order of the District 
Court entered November 27, 1962 denying appellant's motion for re- 


hearing of the motion for summary judgment (JA 93). 


Appellee Trailways of New England, Inc., a Massachusetts corpo- 
ration, is a common carrier of passengers and their baggage and 
express by motor vehicle in interstate commerce, and, as its name 
signifies, its operations are confined to the New England area of the 
United States, and between points in that area and New York City. 
Specifically, it holds authority from the Interstate Commerce Commis- 
sion to conduct its operations to and between certain points within the 
States of Maine, New Hampshire, Massachusetts, Rhode Island, Con- 
necticut and New York as set forth in its several certificates of public 
convenience and necessity, duly authenticated by the Secretary of the 
Interstate Commerce Commission, and attached to the motion for sum- 
mary judgment as Exhibit A (JA 20-30). No service extends south of 
New York City (JA 33). Appellee conducts no business within the Dis- 
trict of Columbia with the general public; however, it does conduct 
certain purely internal administrative matters here (JA 33-34, 69). 


Appellant himself knew of his own knowledge, learned through 
visual observation at the time of the accident and shortly thereafter 
reaffirmed at the hearing before an Assistant Corporation Counsel, 
that the bus involved in the accident was Tennessee Coach Company 
bus No. 635 (JA 17-18) and that the bus driver was employed by Safe- 
way Trails, Inc., and not by appellee (JA 35). Nevertheless, through 
his attorney, appellant filed his complaint in the District Court alleging 
in substance that the bus was owned by appellee and operated or con- 


trolled by it through its agent, servant or employee, one Henry W. 
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Warwick, the bus driver, whom appellant named as codefendant in his 
complaint (JA 3-4). Thereafter, service of process was had upon 


appellant and was attempted upon codefendant Warwick (JA 4-5), 


Appellant denied the allegations of the complaint (JA 5), and 
upon the motion of codefendant Warwick, who appeared specially 
(JA 6), the District Court entered its order quashing the attempted 
service upon him (JA 9). Thereafter, Appellant made no further effort 


to obtain service of process on the codefendant.? 


Because appellant was a nonresident, the District Court, on 


December 17, 1959, directed him to post security for costs (JA 1), 
which finally was done more than three months later. Thereafter, 
on April 6, 1960 appellant served upon appellee written interroga- 
tories (JA 9) the answers to which, through a comedy of errors which 


do not appear of record herein but of which appellant's counsel fully 


was apprised at the time, were not filed until July 11, 1960. 


Sometime thereafter the action was dismissed by the clerk pur- 
suant to Rule 13 of the local rules of the District Court for the failure 
of appellant to prosecute his claim. Notwithstanding that appellant's 
counsel had been apprised by appellee's counsel long before, that, 
although appellee was not a correct defendant, he still had sued the 
correct bus driver, nevertheless, appellant's counsel advised the 
court that he did not seek reinstatement as to the driver codefendant 
Warwick, but only as to appellee. In conformity with appellant's re- 
quest, the District Court reinstated as to appellee but dismissed as to 
codefendant Warwick and, thus, removed from the bounds of this litiga- 
tion the only party against whom judgment properly could have been 


Se | 

2 Appellant made no effort to obtain service upon codefendant Warwick, a non- 
resident (JA 7), either by personal service within the District of Columbia or by 
service upon the Commissioners of the District of Columbia pursuant to theD.C. 
Nonresident Motorist Act, effective May 25, 1955. D.C. Code, Title 40, § 423, as 
amended. 


entered (JA 14).? 


Thereafter, no further action transpired in this matter until it 
was called for pretrial on March 2, 1962 at which time appellant again 
was advised that appellee was not involved in the collision (JA 15, 17). 
Appellant, however, persisted against appellee with the result that 
appellee eventually was compelled to move for summary judgment. To 
appellee's motion there were attached the required points and authori- 
ties and copies of the certificates of public convenience and necessity 
in effect at the time of the accident, duly authenticated by the Secretary 
of the Interstate Commerce Commission showing that appellee oper- 
ated in the New England area only and not south of New York City (JA 
20-34). In addition, there were attached several affidavits; a copy of 
the application of Safeway Trails, Inc. for a permit to operate Tennes- 
see Coach Company bus No. 635, together with the number of the per- 
mit so issued and its date of issuance on May 1, 1957, all duly certified 
by the Maryland Public Service Commission (JA 36-37); and finally a 
"Statement of Material Facts as to which Defendant Contends There is 
no Genuine Issue" as required by District Court Rule 9(h). Subse- 
quently, the affidavit of the operating manager of Safeway Trails, Inc. 
also was filed (JA 45-46). 


In reply to the motion for summary judgmient, appellant was con- 
tent to file a one-page, unverified opposition on October 1, 1962 (JA 39). 
No opposing affidavits were filed as provided by Rule 56 of the Federal 
Rules of Civil Procedure, and appellant failed to file a "statement of 
genuine issues" as provided by Rule 9(h) of the local rules of the Dis- 
trict Court. Furthermore, there were filed no opposing points and 


authorities as required by Local Rule 9(b) of the District Court. At 


1 the order printed on page 14 of the joint appendix as originally filed herein, 
is not the order entered by the District Court. Appellee has filed a motion to 
strike this portion of the joint appendix and otherwise to correct its contents so 
as to conform with the original papers. 
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the same time that he filed his "opposition," appellant sought to file 
two other motions, but in so doing he failed to secure the necessary 

leave of court (JA 43, 44)! or to calendar the motions. The Notice of 
Appeal does not refer to these motions (JA 93). 


In this state of affairs and after full oral argument by counsel, 


the District Court granted the motion for summary judgment and 
entered its findings and conclusions (JA 59) and order granting sum- 


mary judgment for appellee and dismissing the complaint (JA 60). 
| 


Appellant filed a motion for rehearing to which there were 
attached copies of various documents from the office ofthe District of 
Columbia Superintendent of Corporations, certified by the Superinten- 
dent on September 27, 1962 (JA 63-88) together with a portion of the 
police accident report initialed some many months earlier by the pre- 
trial examiner (JA 89). All of these exhibits had been in the possession 
of appellant prior to filing his one-page unverified opposition tol the 
motion for summary judgment on October 1, 1962 (JA 39). The lactual 
hearing on the motion for summary judgment was not held until Octo- 
ber 26, 1962 (JA 47). | 


At the time appellant's complaint was filed in the District Court, 
his same attorney simultaneously filed a complaint in the Municipal 
Court for the District of Columbia where it was identified as Civil 
Action No. M 32855-59, seeking to recover for alleged property dam- 
age to the automobile operated by appellant. The plaintiff in that cause 
was A.A.A.A. Caterers, Inc., a company organized and operated by 
appellant and in the name of which title to the automobile was regis- 
tered in the State of Maryland. The same interrogatories and answers 


| 
were filed in that cause as were filed in the District Court. 


7 At the time appellee filed its motion for summary judgment, leave of court 
was not required. However, by order dated November 8, 1962, the District 
Court holding an executive session amended Local Rule 11(f) by inserting after 
the word "judgment" the additional words "other than for summary judgment." 
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Because the calendar in the Municipal Court moves quickly, that 
cause was set down for trial very early. It was continued, however, at 
the request of plaintiff's counsel who also represents appellant here. 
At that time he was again requested informally to dismiss the cause as 
to Trailways of New England, Inc. both in the Municipal Court and in 
the District Court, because it had not been involved in the collision. 


This request was refused. 


Ultimately the cause in the Municipal Court again was reached 
for trial with no further continuances 1, and at the conclusion of the 
plaintiff's case judgment was entered for defendant, appellee herein, 
on the same grounds upon which the District Court granted summary 
judgment in the instant cause (JA 18-19, 38). 


RULE INVOLVED 


Rule 9(h) of the Local Rules of the United States District Court 
for the District of Columbia provides as follows: 


"(h) MOTIONS FOR SUMMARY JUDGMENT. In addition to 
the points and authorities required by part (b) of this Rule 
there shall be served and filed with each motion for summary 
judgment pursuant to Rule 56 of the Federal Rules of Civil 
Procedure a statement of the material facts as to which the 
moving party contends there is no genuine issue. 


"Any party opposing the motion, may, not later than 
three days prior to the hearing, serve and file a concise 
‘statement of genuine issues" setting forth all material facts 
as to which it is contended there exists a genuine issue nec- 
essary to be litigated. 


In determining any motion for summary judgment, the 
Court may assume that the facts as claimed by the moving 


1 Well before the Municipal Court action finally was reached for trial, defend- 
ant (appellee herein) filed a similar Motion for Summary Judgment which was 
denied only because of plaintiff's representation that he would prove at trial ap- 
pellee’s ownership and operation of the bus. 


7 


party are admitted to exist without controversy except as 
and to the extent that such facts are asserted to be actually 
in good faith controverted in a statement filed in opposition 
to the motion." 


SUMMARY OF ARGUMENT 


1. Appellant has noted an appeal from the order of the District 


Court entered November 27, 1962 denying his motion for rehearing. 
An order denying a motion of a new trial or for a rehearing is not an 
appealable order, except, perhaps, where there may be alleged a 


manifest abuse of discretion, which appellant does not claim here. 


2. Perhaps the fundamental issue raised by the pretrial order 
which appellant would have had to sustain at trial was whether appellee 
owned or operated the bus involved in the accident. By its motion for 
summary judgment, together with the supporting affidavits, certificates 
and "statement," all incorporated therein, appellee challenged the 
ability of appellant to proceed on this issue. The one-page, unverified 
opposition relied upon by appellant to defeat summary judgment was 
insufficient. The District Court was entitled to assume as true; the 
material facts set forth by appellee which were fully supported by affi- 
davits, certificates, deposition and "statement" all specifically | ireferred 
to in the motion. The failure of appellant to comply with the rules or 
to file with his opposition any counter affidavits or "statemen " | pur- 
suant to Local Rule 9(h) or to incorporate by reference into his opposi- 
tion any portion of the available record, effectively conceded the 


motion, and summary judgment properly was granted. 


THE ORDER OF THE DISTRICT COURT 
DENYING APPELLANT'S MOTION FOR 
REHEARING IS NOT APPEALABLE 
Appellant's Notice of Appeal recites that appeal is taken from the 
judgment of the District Court entered on the 13th day of November, 
1962 and the 27th day of November, 1962, in favor of appellee (JA 93). 
The judgment entered on the 13th day of November, 1962 was a sum- 
mary judgment on behalf of appellee (JA 60). The entry on the 27th day 
of November, was of an order denying a motion for a rehearing on said 
summary judgment (JA 93). 


This Court has held in Safeway Stores v. Coe, 78 App. D.C. 19, 21, 
136 F.2d 771, 772 (1943), that no appeal lies from an order denying a 


motion for a rehearing. In that case this Court said: 


"Safeway's notice of appeal states that it "hereby appeals 
** * from the judgment of this Court entered the 17th day of 
January, 1942 ***.' But the order of that date was one deny- 
ing a motion for rehearing, and it is settled that no appeal 
lies from such an order. Restifo v. Hartig, 61 App. D.C. 252, 
61 F.2d 404; International Bank v. Securities Corp., 59 App. 
D.C. 72, 32 F.2d 968." 


Citing the Safeway Stores case, the Municipal Court of Appeals 
for the District of Columbia, in Graves v. Nationwide Mutual Insurance 
Company, 151 A.2d 258, 261 (1959), said: 


11*** A motion for rehearing is in all respects the same as 

a motion for a new trial. An order denying such a motion is 
not an appealable order; however, where the motion for re- 

hearing is seasonably filed, the running of time for appeal is 
suspended until its disposition and the appeal is regarded as 
having been taken from the judgment in the case." 


In Napier v. Delaware, Lackawanna and Western R. Co. (CA 2 
1955), 223 F.2d 28, 30, it was held that it is the final judgment and not 
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a denial of a motion for a new trial that is appealable. The Court said: 
| 


"However, the finality of a judgment is terminated by a 
timely motion for a new trial under Rule 59(a). When suc 
a motion has been timely 'served' under Rule 59(b), Rule | 
73 (a) prescribes that the "full time for appeal * * * com- 
mences to run * * * from the entry of' an order ‘denying a 
motion for a new trial'. 6 Moore's Federal Practice, | 
p. 3853. The reason for this is clear. Ifthe motionis | 
granted there is, of course, no immediate appeal; such an 


order would be clearly interlocutory. Since a timely mo-| 


tion under Rule 59 gives the trial judge power to alter, | 
amend or vacate that judgment, its pendency necessarily | 
terminates the finality of the original judgment which under 
28 U.S.C.A. §1291 is (with exceptions not relevant here) an 
essential requisite of appealability. In such a case the judg- 
ment becomes final, and hence appealable, only upon denial 


of the motion under Rule 59." | 


| 
There is, however, one exception to this rule that the denial of a 
| 


motion for a new trial, or that the denial of a motion for a rehearing, 
is not appealable, and that is where there is an abuse of discretion by 
the Judge who has denied such motion. That was pointed out by the 
United States Court of Appeals for the Ninth Circuit in Walker v. Bank 


of America National Trust and Savings Association, 268 F.2d 16, 25 
(1959), in which it was said: | 
"No authority has been cited with specific reference to 
the appealability of orders on motions to alter or amend 4 
judgment of dismissal made pursuant to Rule 59(e). A | 
motion for a new trial gives the trial judge power to alter, 
amend, or vacate the judgment. Napier v. Delaware, cs 
W.R. Co., 2 Cir., 223 F.2d 28. If a motion for a new trial] 
is denied, the order of denial may be reviewed for manifest 
abuse of discretion. Lavino v. Jamison, 9 Cir., 230 F.2d. 
909. We think it follows, or at least is sufficiently analogous 
to compel the conclusion, that an order denying a motion | 
made under Rule 59(e) to alter or amend a judgment is ap- 
pealable, but only on the question of whether there hasbeen 
a manifest abuse of discretion." | 


| 
Appellant makes no contention whatever that the Honorable Judge 
who denied his motion for a rehearing committed a manifest abuse of 
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discretion through such denial. There is no other ground for an appeal 
from an order denying a motion for rehearing of a motion for sum- 

mary judgment once that motion has been granted and summary judg- 
ment entered. The appeal from the denial of the motion for a rehear- 


ing should be dismissed. 


I. 


THERE EXISTED BEFORE THE DISTRICT COURT 
NO GENUINE ISSUE AS TO ANY MATERIAL FACT 


1. The issues set forth in the Pretrial Order. The material 
issues set forth in the pretrial order were the issues upon which this 
action was to have been submitted for trial before the District Court. 
Rule 16, Federal Rules of Civil Procedure, 28 U.S.C.A.! And upon 
the failure of appellant to carry his burdens of proceeding and of proof 
at trial the District Court would have been required to direct a verdict 
in favor of appellee. Brady v. Southern R. Co., 320 U.S. 476, 64 S.Ct. 
232, 88 L.Ed. 239 (1943). 


The pretrial order sets forth appellant's claim as follows: 


 * * * Henry M. Warwick, as agent, servant or 
employee, operated a bus owned, operated or con- 
trolled by D, Trailways of New England, Inc.,* * * 


* KOK 


"As a result of D's negligence, its bus collided 
with the front of P's automobile causing P serious 
injuries." (JA 16) 


By its pretrial statement appellee sought from appellant a stipu- 
lation of the following facts, facts which appellant personally had known 


to be true all along: 


"4. That the bus involved in the accident was 
neither owned, operated nor controlled by defend- 
ant Trailways of New England, Inc. 


ioe Johnson v. Geffen, 110 App. D.C. 142, 294 F.2d 197 (1960). 
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"5. That Henry M. Warwick is neither an 
agent, servant nor employee of defendant Trail- 

ways of New England, Inc." (JA 15) 

| 

Fully aware that such a stipulation would cause immediate dis- 
missal of his action, but with an equal awareness that the facts were 
entirely true, appellant, nevertheless, refused to stipulate. Accord- 
ingly, the pretrial order shows the defensive allegations of appellee 


as follows: 


"The corner of the right front fender was struck 
by a bus which was neither owned, operated or 
controlled by D, Trailways of New England, Inc. 
which in no way was involved in this accident." 
(JA 16) 


* KOK 


x * * TD neither was the owner, operator, nor 
otherwise had control of the bus involved in the 
collision and otherwise was in no way connected 
to this accident." (JA 17) 


| 

2. The evidence supporting summary judgment. The certificates 
of public convenience and necessity of appellant which were in effect at 
the time of the accident, all duly authenticated by the Secretary under 
the Seal of the Interstate Commerce Commission, 1 were attached to 
appellant's motion for summary judgment as Exhibit A (JA 20-34).2 
From these certificates it may be discerned that appellee operates only 
in the New England area and between points in that area to and from 
New York City (JA 21), with its principal area of service well to the 


| 
1.7he Commission shall have an official seal, which shall be judicially no- 
ticed." Interstate Commerce Act, Section 17(3), 40 Stat. 270, as amended, 49 
U.S.C.A. §17(3). 
| 
2 The certification by the Secretary and the Seal of the I.C.C. were omitted 
by appellant from the joint appendix. Appellee has filed-a motion to strike and 
to supplement the joint appendix to which there is attached as Exhibit A a copy 
of the certification of the Secretary. 
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ot New York. Appellant filed nothing with the District Court to 


; _ontrovert these facts. 


As Exhibit B (JA 32) to its motion, appellee attached the affidavit 
of J. W. Powell, the General Manager of appellee, who at all times 
relevant to this proceeding bad direct supervision and control over all 
of the operations of appellee on the date of the accident. Mr. Powell, 
on his personal knowledge, corroborates the certificates and states 
that they set forth the entire operating authority of appellee in effect 
during the year 1957. He further states that on the date of the alleged 
accident, appellee did not operate its line south of New York City 
(JA 33). 

(4) That Trailways of New England, Inc. neither 
owned nor operated, either directly or through an 
agency or otherwise, the bus involved in the alleged 
accident as set forth in plaintiff's complaint; it 
neither controlled nor had a right to control either 
the said bus or its driver either directly or through 
any agency or otherwise; and the driver of said bus 
is not, was not on the date of the alleged accident 


and never has been an agent, servant or employee 
of Trailways of New England, Inc." (JA 34)’ 


The affidavit of Henry M. Warwick, also based on personal knowl- 
edge, was attached to the motion for summary judgment as Exhibit C 
(JA 34-35). Affiant Warwick was the driver of the bus involved in the 
accident, and he had been a defendant in the action up to the time it 
was dismissed as to him for want of prosecution. Through his affidavit 
it was established that he was not and never had been employed by 
appellee or under its supervision or control, either directly or in- 
directly; that at the time of the accident he was not acting on behalf of 
appellant but, to the contrary, was employed by Safeway Trails, Inc. 
and from that company received his instructions and work assignments; 
and that the bus he was operating at the time of the accident was a so- 
called pool bus owned by the Tennessee Coach Company. He further 


deposed that the appellant was aware of the identity of his employer 
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well prior to the institution of the suit and that appellant had learned. 


at a hearing before an Assistant Corporation Counsel immediately fol- 


lowing the accident that he was employed by Safeway Trails, Inc, That~. > 


was before suit was filed against appellee. Furthermore, on his deposi- 


tion appellant readily identified the owner of the bus as the Tennessee 


Coach Company (JA 17-18). 


Appellee also attached to its motion for summary judgment a 
"Statement of Material Facts as to Which Defendant Contends There 
is no Genuine Issue" as required by Rule 9(h) of the Local Rules of 
the District Court,2 wherein the following statements were asserted 
as undisputed (JA 19): | 

"1. On July 9, 1957 at the intersection of New | 
York Avenue and Bladensburg Road, N.E., there 
was a collision between an automobile operated by 
plaintiff and a bus operated by one Henry M. War- 
wick. | 

"2. Henry M. Warwick was employed by Safe- | 
way Trails, Inc. and was operating the bus under 
the franchise of Safeway Trails, Inc., an interstate | 
carrier of passengers by motor bus operating gen- | 
erally along the east coast between New York City 
and Washington, D.C. ; | 

| 


"3. The bus in question was owned by the Ten-' 
nessee Coach Company. | 


"4. Trailways of New England, Inc. is an inter- 
state carrier of passengers by motor bus operating | 
in the New England area; the southern-most point | 
which it serves is New York City. 


"5. Trailways of New England, Inc. was neither 
the owner nor the operator of the bus involved in the 


. The deposition of appellant never was concluded because appellant's coun- 
sel refused to permit inquiry to be made into the relation existing between ap- 
pellant and A.A.A.A. Caterers, Inc. (See TR 49 et seq. of the deposition) , not- 
withstanding the issue of res judicata raised by appellee in the pretrial order 
(JA 17). 


: The text of the rule appears on page 6, supra. 


ee 


NE 


accident; Henry M. Warwick was not its agent, 
servant or employee; the bus was not being 
operated in the business of Trailways of New 
England, Inc.” 


3. Appellant's opposition. Not a single fact set forth in any of 
the documents filed in support of appellee's motion for summary judg- 
ment, either in the affidavits or other attachments to said motion, was 
controverted in the one-page, unverified opposition to said motion for 
summary judgment (JA 39). Appellant made no reference whatever to 
anything set forth in any of those documents. Instead, appellant only 
took the position that because the case had been set down on the daily 
trial calendar a motion for summary judgment could not be presented 
to the Court./ Yet the documents which were attached to appellant's 
motion for rehearing of motion for summary judgment clearly show 
that appellant had them in hand prior to the filing on October 1, 1962 
of his unverified opposition to the motion for summary judgment (JA 
39, 63, 68, 71, 79, 84 and 89). And the police accident report had been 
available since the time of the accident and had been initialed by the 
pretrial examiner (JA 89). 


The rule is clear that any uncontroverted facts contained in affi- 
davits filed in support of a motion for summary judgment are to be 
considered as true and correct by the court in passing upon such mo- 
tion. Thus, in Engl v. Aetna Life Insurance Co. (CA 2 1943), 139 F.2d 
469, 473, in affirming summary judgment rendered by the District 
Court, it was held: 

"In the present case we have from the plaintiff not 


even a denial of the basic facts, but only in effect an asser- 
tion that at trial she may produce further evidence, which 


: No leave of court was required to file a motion for summary judgment under 
Local Rule 11(f) of the District Court at the time appellee filed its motion. The 
rule subsequently was changed on November 8, 1962. See footnote 1, page 5, 
supra. 
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she is now holding back, to controvert the legal deduction 
from the New York statute and decisions that the conceded | 
misrepresentations of the application are material. If one! 
may thus reserve one's evidence when faced with a motion! 
for summary judgment there would be little opportunity | 
‘to pierce the allegations of fact in the pleadings' or to de- 
termine that the issues formally raised were in fact sham | 
or otherwise unsubstantial. It is hard to see why a litigant 
could not then generally avail himself of this means of de- 
laying presentation of his case until the trial. Soeasya | 
method of rendering useless the very valuable remedy of | 
summary judgment is not suggested in any part of its his-| 
tory or in any one of the applicable decisions." 


Of similar import is the statement in Dyer v. MacDougall (CA 2 
1952), 201 F.2d 265, 268, wherein the court granted summary judgment 


in part: 


" * * * The question is whether, in view of the defendants’: 
affidavits and Mrs. Hope's deposition, there was any "gen- 
uine issue’ under Rule 56(c) as to the utterance of the 
slanders. The defendants had the burden of proving that 
there was no such issue; on the other hand, at a trial the | 
plaintiff would have the burden of proving the utterances; | 
and therefore, if the defendants on the motion succeeded | 
in proving that the plaintiff would not have enough evidence 
to go to the jury on the issue, the judgment was right. As| 
the plaintiff has refused to avail himself of the privilege | 
under Rule 56(f) of examining by deposition the witnesses | 
whom the defendants proposed to call at the trial, we must 
assume that what they said in their affidavits they would 
have repeated in their depositions; and that what they would 
have said in their depositions, they would say at atrial, | 
with one possible exception, the consideration of which we 
will postpone for the time being. * * *" | 
| 


This Court in Christianson v. Gaines (1949), 85 App. D.C.|15, 17, 
174 F.2d 534, 536, held: | 


"In Lindsey v. Leavy, 9 Cir., 149 F.2d 899, 902, the | 
court stated: 1 


| 


"The sufficiency of the allegations of a complaint do 
not determine the motion for summary judgment. Cases | 
dealing with and construing Rule 56, Federal Rules of Civil 
Procedure, 28 U.S.C.A. following section 723c, clearly 

| 
| 
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indicate to the contrary and if this were not the case, Rule 
56 would be a nullity for it would merely duplicate the mo- 
tion to dismiss." 


"See also William J. Kelly Co., Inc. v. Reconstruction 
Finance Corporation, 1 Cir., 1949, 172 F.2d 865. 


"In Schreffler v. Bowles, 10 Cir., 153 F.2d 1, 3, the 
court stated: 


"tThe purpose of the rule is to permit the trier to pierce 
formal allegations of facts in pleadings and grant relief by 
summary judgment when it appears from uncontroverted 
facts set forth in affidavits, depositions or admissions on 
file that there are as a matter of fact no genuine issues for 
trial.’ 


"See also Finlay v. Union Pac. R. Co., D.C., 6 F.R.D. 
284, and Walling v. Fairmont Creamery Co., 8 Cir., 139 
F.2d 318, 322. 


"!'The principle seems to be that if, under the facts 
developed, the court at a trial would be required to direct 
a verdict for the moving party, then a summary judgment 
should be entered.’ Miller v. Hoffman, D.C., 1 F.R.D. 290, 
292." 


See also Williams Vv. Kolb (1944), 79 App. D.C. 253, 145 F.2d 344; 
Lightburn v. Delaware Power & Light Company (Del. 1960), 167 A.2d 
64, 66; and 6 Moore's Federal Practice (2d ed., 1953), page 2069, note 
21, and 1962 Cumulative Supplement, page 72, note 21, for numerous 


recent decisions. 


4. Appellant's failure to file a "statement of genuine issues" pur- 
suant to the provisions of Local Rule 9(h) of the District Court, entitled 
the court to assume that the facts as claimed by the moving party were 
admitted to exist without controversy, since appellant failed to avail 
himself of the right to serve and file an opposing "statement of genuine 
issues" alleged to be actually in good faith controverted.? 


The requirements of Local Rule 9(h) by no means are unusual or 


burdensome, and appellant was not required to file a "Statement of 


1 the text of Local Rule 9(h) appears on page 6, Supra. 


Genuine Issues" so long as it could not be done in good faith. Ldcal 
Rule 3(d)(2) of the United States District Court for the Southern Dis- 
trict of California almost is identical to our own local rule 9(h). See 
6 Moore's Federal Practice, supra, §56.14(1), page 2098, note 217 : 

Also see Bagby v. United States (CA 8 1952), 199 F.2d 233. | 


| 
| 
CONCLUSION | 
| 


It was established by uncontroverted affidavits attached to| the 
| 


motion for summary judgment that: | 
| 


1. Trailways of New England, Inc., was not involved in the acci- 
dent which was the basis for the suit involved herein and was not a 
| 


proper party defendant. 


| 
2. Appellant, of his own knowledge, knew shortly after July 9, 
1957, the date of the accident, that the bus that was involved in that 
accident was operated by Safeway Trails, Inc., and not by Trailways of 
New England, Inc., and this has never been denied. | 


Appellant was not deceived or misled by any word or act of 
appellee into believing that Trailways of New England, Inc., was a 
proper party defendant, but the appellant at all times knew the opposite 
to be a fact. The summary judgment was properly granted and should 
be affirmed. 
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